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Introduction
It is generally accepted by economists that competition is an essential pre-

requisite for the increase of welfare in that it induces individuals to
develop, for a specific problem, different solutions among which, in the
course of time, inadequate solutions will be substituted by more efficient
ones. Simultaneously, competition prevents the stabilization of accumulated power and thus enhances the preservation of individual freedom.
However, these aspects of competition have been discussed mainly with
reference to economic markets in which firms and households compete
within a given set of institutions, that is within a legal order. The question
arises as to whether competition may also evoke comparable effects on
the institutional level, in the sense of competition among legal orders.
Economic science has only recently become more deeply involved in
the analysis of institutional competition. One reason for this new interest
may be the perception that the highly developed economies in Europe and
North America are presently confronting considerable problems: The
density of regulations, constraining particularly economic activity, has
increased rapidly, despite the proclamations of politicians that they are
aiming to promote deregulation. The public share of the gross national
product has increased considerably, due to social benefits programmes,
active employment policies and subsidization of industries. Regulatory
competence has shifted from regional jurisdictions to the federal level,
leading to a concentration of power. Government is perceived as acting
inefficiently. The growing influence of competing interest groups prevents
politicians and bureaucrats from adequately solving present-day problems.
Institutional competition is increasingly suggested as a possible solution
for such problems.
The term institutional competition is ambiguous in its meaning. On the
one hand, in a more intuitive way, institution stands for organizations, particularly jurisdictions like a state. Yet institutions can also be defined as
rules that constrain actions of individuals. Accordingly, institutional competition may be associated with both competition among jurisdictions, particularly states, and competition with or among rules. In many cases these
meanings will coincide. However, this need not be the case. Jurisdictions
may compete also on other grounds than with their legal systems, and competition among rules, in a wide sense, may also encompass the interactions
between designed and spontaneously evolved rule systems.
X

Introduction
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The present book is an attempt to address some of the aspects associated
with institutional competition and to identify some possible lines for
further research. It is far from offering a coherent theory of institutional
competition. The book is organized into two parts, which are preceded by
a general orientation. The aim of the orientative paper, in Chapter 1, is to
sketch the vast and complex spectrum of institutional competition with
special reference to competition among states, and to construct a general
framework that may help to identify the positions of the following papers
within the overall context.
Part I examines basic issues of institutional competition. In Chapter 2,
Wolfgang Kerber and Viktor Vanberg focus on two issues of competition
among jurisdictions by using an evolutionary approach. First, they show
that institutional competition can be profitably viewed as a knowledgecreating process that brings forth new and better rules. Second, they argue
that, just as competition in ordinary markets has to be constrained by
certain rules in order to ensure desirable outcomes, competition among
jurisdictions also needs a framework of rules that constrains the strategies
of the competitors Uurisdictions) and channels the competitive process
into desirable directions.
Peter Bernholz, in Chapter 3, discusses from a long-term evolutionary
perspective the factors that bring about changes in economic and political
systems. He argues that democratic market economies regularly degenerate into excessive welfare states, thus leading to a crisis, that may give
rise to ideological movements as well as the implementation ofcentral
planning and of a dictatorship. However, as Bernholz stresses, competition
among states will eventually induce economic reforms towards a market
economy, which sooner or later will also require a democratic regime and
the implementation of the rule of law. Bernholz concludes that evolutionary cycles among political and economic systems have to be expected.
The paper by Christoph Engel, in Chapter 4, classifies and investigates
the legal material with respect to institutional competition. Engel explores
in what ways specific segments of the overall law system of a state may be
exposed to competition. He concludes that institutional competition is
much more frequent and manifold than economic analysis often perceives.
He also explores the attitude of the legal orders toward institutional competition and finds that it is very pragmatic: While its positive effects are
often applauded, the law in other instances is more reserved or even reluctant to competition. Engel finally analyzes the range of instruments that
law has developed in order to reduce frequency or impact of unwelcome
institutional competition.
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Patrick Welter, in Chapter 5, provides a challenge to the argument that
unregulated international migration is inherently inefficient (because
migrants do not take into account fiscal externalities that they impose on
the residents of the immigration country as well as of the emigration
country) and that therefore an international agreement on migration policies is desirable in order to internalize these externalities. Welter argues
that such an agreement may neglect the relevance of migration in promoting institutional competition. He models institutional competition on the
basis of Hayek's evolutionary theory and analyzes from this perspective
the set of migration policies: subsidies to migrants, migration taxes and
transfers between states. Welter concludes that neither migration taxes nor
transfers between states are adequate, while subsidies to migrants and,
under certain conditions, immigration taxes are compatible with institutional competition.
Bruce Benson, in Chapter 6, explores the relationship between spontaneously evolved rules and designed rules. He argues that an individual
can expand wealth through productive activities, particularly when these
are complemented by voluntary interaction with others, and that spontaneously evolved legal institutions can facilitate both productivity and voluntary interaction. However, as Benson emphasizes, an individual can also
expand wealth by taking from others, and the design of legal institutions
can generate and enforce such a redistribution. He concludes that an analysis of the evolution of legal institutions must account for competition
and interaction between those rules which evolve spontaneously to facilitate voluntary interaction, and those deliberately designed rules which
alter spontaneous rules in order to take property.
The paper by Pavel Pelikan, in Chapter 7, draws a broad picture of social
evolution by identifying and inteJTelating different types of institutions and
competitive processes. Pelikan argues that institutional rules are the selection units of social evolution. He distinguishes between the analysis of given
institutions (institutional statics), and the examination of how institutions
themselves change and evolve (institutional dynamics). As for institutional
statics, Pelikan assumes that in the competitive process some institutions
win and others lose, and inquires into properties of potential winners. With
regard to institutional dynamics, Pelikan provides a framework for understanding why, in the evolutionary process, democracy is superior to dictatorship and cultural reformism is superior to conservatism. He also argues that
the deliberate design of rules is an important means for distinguishing and
rectifying those institutions which eventually would be eliminated by social
evolution, and that theoretical knowledge produced by the study of social
evolution will play an increasingly important role in this respect.
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Part II of this volume addresses specific aspects of institutional competition. In Chapter 8, Bruno Frey and Reiner Eichenberger derive a concept
of functional, overlapping, competing jurisdictions (FOCJ) on the grounds
of the economic theory of federalism. They argue that FOCJ have major
advantages, in that governments of FOCJ face strong incentives to satisfy
citizens' demands and that, as FOCJ are highly flexible, they adapt to the
'geography of problems'. Frey and Eichenberger stress that successful
FOCJ have existed in European history, and that there are illustrative contemporary examples for FOCJ such as the US special districts and Swiss
communes. They conclude that a future European constitution should
actively support the evolution of FOCJ, thus complementing the policy of
the European Union which so far excelled in strengthening economic competition, but neglected to promote competition among jurisdictions.
The paper by Andreas Freytag, in Chapter 9, provides in a public choice
framework a model of competition among the European Commission and
the national governments on the market for protectionism. According to
Freytag, the European Commission as a new competitor is a serious threat
to national suppliers of protectionism. He analyzes the competitive
process, that he views as a Schumpeterian process of creative destruction
with the European Commission being the innovator in that it supplies
strategic trade and industrial policies as new products, while the national
suppliers are imitators that try to survive on the market. Freytag discusses
the set of possible strategies of the competitors and validates the theoretical findings by analyzing the Common Technology Policy and the subsidization of the European aircraft industry .
.John Kincaid, in Chapter 10, argues that American federalism has
entered a new era of coercion in which the federal government is engaged
in unprecedented regulation of state and local governments and displacement of their sovereign powers. He inquires into the reasons for this development, which has given rise to what he calls 'coercive federalism'.
Kincaid argues that institutional competition among subnational jurisdictions came to be seen as limiting the ability of governments to respond to
social problems and especially to act against the powers of big business.
He also finds that demands for more equality on a national scale, especially in protecting individual rights, generated political pressures against
decentralized state regulations. According to Kincaid, federal policymaking has therefore shifted its attention from concerns about states'
rights to concerns about individual citizens' rights. Kincaid concludes that,
in order to provide economic benefits to persons and protect individual
rights, the federal government is pre-empting state and local powers and
has few incentives to co-operate with state and local governments.
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Gi.inter Knieps, in Chapter 11, focuses on institutional competition
among standardization committees. He argues that hierarchical control of
standard setting within large technical systems, like telecommunications
and rail way networks, no longer remains sustainable due to the recent
trend towards vertical disintegration, deregulation and internationalization,
and that therefore committees and regulatory commissions play an
increasing role in the process of setting compatibility standards. Knieps
undertakes two case studies, on telecommunications and railway systems,
in order to point out the importance of variety and search for new solutions that is generated by competition among standards. Moreover, Knieps
explores whether common rules with respect to standard-setting should be
designed and enforced by regulatory authorities.
The final paper by Matthias Li.icke, in Chapter 12, analyzes the potential
contribution of competition among regional units to the economic transformation of the Russian Federation. Li.icke finds that several presumed
benefits of interregional competition are likely to apply also to the case of
Russia. These include regional differentiation in the provision of public
goods, enhanced public control over bureaucrats, and the discovery of
knowledge that would not be disclosed in the case of centralized decisionmaking. However, as Li.icke argues, interregional competition will only be
effective if the national constitution guarantees basic rights, including the
free movement of people, goods and money throughout the country.
Furthermore, he makes an economic case for requiring all regions to share
in the financial obligations that result from Russia's communist past, such
as an oversized army and the dangers of ecological disaster.

