7+(�6758**/(�)25�&2167,787,21$/,60
,1�32/$1'

67�$1721<·6�6(5,(6�
*HQHUDO�(GLWRU��$OH[�3UDYGD��)HOORZ�RI�6W�$QWRQ\·V�&ROOHJH��2[IRUG
5HFHQW�WLWOHV�LQFOXGH�
&UDLJ�%UDQGLVW
&$51,9$/�&8/785(�$1'�7+(�629,(7�02'(51,67�129(/
-DQH�(OOLV
7+(�5866,$1�257+2'2;�&+85&+
<�+DNDQ�(UGHP
6/$9(5<�,1�7+(�27720$1�(03,5(�$1'�,76�'(0,6(������²����
'DH�+ZDQ�.LP�DQG�7DW�<DQ�.RQJ��HGLWRUV�
7+(�.25($1�3(1,168/$�,1�75$16,7,21
-LOO�.UDXVH�DQG�1HLO�5HQZLFN��HGLWRUV�
,'(17,7,(6�,1�,17(51$7,21$/�5(/$7,216
A

-DURVODY�.UHMFt�DQG�3DYHO�0DFKRQLQ
&=(&+26/29$.,$�����²��
,IWLNKDU�+��0DOLN
67$7(�$1'�&,9,/�62&,(7<�,1�3$.,67$1
%DUEDUD�0DUVKDOO
:,//<�%5$1'7
-DYLHU�0DUWtQH]�/DUD
%8,/',1*�'(02&5$&<�,1�%5$=,/
-RVHSK�1HYR
.,1*�$%'$//$+�$1'�3$/(67,1(

6W�$QWRQ\·V�6HULHV
6HULHV�6WDQGLQJ�2UGHU�,6%1��²���²�����²�
�RXWVLGH�1RUWK�$PHULFD�RQO\�
<RX�FDQ�UHFHLYH�IXWXUH�WLWOHV�LQ�WKLV�VHULHV�DV�WKH\�DUH�SXEOLVKHG�E\�SODFLQJ�D�VWDQGLQJ�RUGHU��
3OHDVH�FRQWDFW�\RXU�ERRNVHOOHU�RU��LQ�FDVH�RI�GLIILFXOW\��ZULWH�WR�XV�DW�WKH�DGGUHVV�EHORZ�ZLWK�
\RXU�QDPH�DQG�DGGUHVV��WKH�WLWOH�RI�WKH�VHULHV�DQG�WKH�,6%1�TXRWHG�DERYH�
�
&XVWRPHU�6HUYLFHV�'HSDUWPHQW��0DFPLOODQ�'LVWULEXWLRQ�/WG
+RXQGPLOOV��%DVLQJVWRNH��+DPSVKLUH�5*����;6��(QJODQG

7KH�6WUXJJOH�IRU�
&RQVWLWXWLRQDOLVP�LQ�
3RODQG
0DUN�%U]H]LQVNL

LQ�DVVRFLDWLRQ�ZLWK
67�$1721<·6�&2//(*(��2;)25'

)LUVW�SXEOLVKHG�LQ�*UHDW�%ULWDLQ������E\

0$&0,//$1�35(66�/7'
+RXQGPLOOV��%DVLQJVWRNH��+DPSVKLUH�5*����;6�DQG�/RQGRQ
&RPSDQLHV�DQG�UHSUHVHQWDWLYHV�WKURXJKRXW�WKH�ZRUOG
$�FDWDORJXH�UHFRUG�IRU�WKLV�ERRN�LV�DYDLODEOH�IURP�WKH�%ULWLVK�/LEUDU\�
ISBN 978-0-333-91294-2
DOI 10.1057/9780230508620

ISBN 978-0-230-50862-0 (eBook)

)LUVW�SXEOLVKHG�LQ�WKH�8QLWHG�6WDWHV�RI�$PHULFD������E\
67��0$57,1·6�35(66��,1&��
6FKRODUO\�DQG�5HIHUHQFH�'LYLVLRQ�
����)LIWK�$YHQXH��1HZ�<RUN��1�<�������
ISBN 978-0-312-17612-9
/LEUDU\�RI�&RQJUHVV�&DWDORJLQJ�LQ�3XEOLFDWLRQ�'DWD
%U]H]LQVNL��0DUN�
7KH�VWUXJJOH�IRU�FRQVWLWXWLRQDOLVP�LQ�3RODQG���0DUN�%U]H]LQVNL�
S�� � FP�
,QFOXGHV�ELEOLRJUDSKLFDO�UHIHUHQFHV�DQG�LQGH[�
ISBN 978-0-312-17612-9 (cloth)
���&RQVWLWXWLRQDO�KLVWRU\³3RODQG�� � ���-XGLFLDO�UHYLHZ³3RODQG²
²+LVWRU\�� � ���3RODQG³3ROLWLFV�DQG�JRYHUQPHQW�� � ���'HPRFUDF\²
²3RODQG³+LVWRU\�� � ,��7LWOH�
..3�����%��� ����
�����������³GF��� �
�
�
� � � � � � � ��²�����
�
�
�
�
�
�
� � &,3
�0DUN�%U]H]LQVNL����������������� � � � � � � � � � � � � � � � � � � � � �
Softcover reprint of the hardcover 1st edition 1998 978-0-333-69578-4
$OO�ULJKWV�UHVHUYHG��1R�UHSURGXFWLRQ��FRS\�RU�WUDQVPLVVLRQ�RI�WKLV�SXEOLFDWLRQ�PD\�EH�PDGH�
ZLWKRXW�ZULWWHQ�SHUPLVVLRQ�
1R� SDUDJUDSK� RI� WKLV� SXEOLFDWLRQ� PD\� EH� UHSURGXFHG�� FRSLHG� RU� WUDQVPLWWHG� VDYH� ZLWK�
ZULWWHQ� SHUPLVVLRQ� RU� LQ� DFFRUGDQFH� ZLWK� WKH� SURYLVLRQV� RI� WKH� &RS\ULJKW�� 'HVLJQV� DQG�
3DWHQWV�$FW� ������ RU� XQGHU� WKH� WHUPV� RI� DQ\� OLFHQFH� SHUPLWWLQJ� OLPLWHG� FRS\LQJ� LVVXHG� E\�
WKH�&RS\ULJKW�/LFHQVLQJ�$JHQF\�����7RWWHQKDP�&RXUW�5RDG��/RQGRQ�:�3��+(�
$Q\�SHUVRQ�ZKR�GRHV�DQ\�XQDXWKRULVHG�DFW�LQ�UHODWLRQ�WR�WKLV�SXEOLFDWLRQ�PD\�EH�OLDEOH�WR�
FULPLQDO�SURVHFXWLRQ�DQG�FLYLO�FODLPV�IRU�GDPDJHV�
7KH�DXWKRU�KDV�DVVHUWHG�KLV�ULJKW�WR� EH�LGHQWLILHG�DV�WKH�DXWKRU� RI�WKLV�ZRUN�LQ�DFFRUGDQFH�
ZLWK�WKH�&RS\ULJKW��'HVLJQV�DQG�3DWHQWV�$FW������
7KLV� ERRN� LV� SULQWHG� RQ� SDSHU� VXLWDEOH� IRU� UHF\FOLQJ� DQG� PDGH� IURP� IXOO\� PDQDJHG� DQG�
VXVWDLQHG�IRUHVW�VRXUFHV�
��� ��� �� ��� �� ��� �� � ���� ��� �� ������ ��� �� ��� �� � ���
��������� ����� � ��� � ��� � ��� � ��� � ��� � ��� � ��� � �

To my parents, Dr Zbigniew and Muska
Brzezinski, and to Carolyn, with love

This page intentionally left blank

Contents

Contents

Preface to the 2000 Reprint

viii

List of Tables

x

Acknowledgements

xi

List of Acronyms and Abbreviations

xii

Introduction

1

1

Constitutionalism, Limited Government, and Transition
to Democracy: An Analytical Framework

2

Early Polish Constitutional History

32

3

From Constitutionalism to Totalitarianism: Communist
Constitutional Practice and its Polish
Application (1944 ±89)

58

4

Democratic Rebirth and Constitutional Reform (1989±97)

82

5

The Emergence of Judicial Review in Poland

130

6

Constitutional Interpretation and Enforcement

156

7

Constitutionalism and Post-Communist Politics

186

8

Conclusion: Law vs Power in Post-Communist Poland

206

6

Notes and References

220

Index

243

vii

Preface to the 2000 Reprint
A decade ago, in the summer of 1990, when I began my research in
Poland for this book, my first stop in Warsaw was the Trybunal
Konstytucjyny, Poland's first constitutional court. The Tribunal had
been set up in 1986 as a concession to the democratic movement,
which after martial law had demanded institutions to ensure that the
regime followed the letter of the law. And while during the communist
era the Tribunal never challenged the regime, I expected at least the
structure of the Tribunal to reflect its stature ± after all, like the
Supreme Court in Washington, DC, this would be the most important
judicial body of the land.
But when I finally found the Tribunal, it was housed in a couple of
dingy rooms in an unused corridor of Parliament, a sign hanging from
the front door with two letters: `TK'. The Tribunal's judges had no
clerks, no staff other than two secretaries, no real library and no
chambers. The Tribunal met only periodically, and had to borrow
rooms from Parliament, the institution it was supposed to check, in
order to have a chamber to try cases. The twelve judges of the
Tribunal traveled from around the country to hear the occasional
case, but there was no formal docket to inform the public of forthcoming cases.
In short, in the summer of 1990 it was clear that little of importance
had been expected from this institution. And its modest circumstances
were a perfect metaphor of the subordination of law to power which
characterized the communist regime.
So much has happened in Poland since those early days of the postcommunist era. Economic reform, which at first caused so much pain,
has made Poland one of the economic success stories of Europe.
Poland has `returned to Europe' through NATO enlargement, which
finally eliminates the immoral and destabilizing lines in Europe, a
division established by Stalin and perpetuated by the cold war.
A constitutional revolution also has occurred in Poland. In May
1997, after eight years of debate and ad hoc constitutional change,
Poles voted in a nation-wide referendum to promulgate a new constitution. The document provides a modern constitutional definition
of state system and a workable balance between president and parliament. It provides political stability through a no-confidence vote.
Most important, the communist constitution imposed on Poland in
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1952 has now been replaced by an entirely new document that the
Poles truly can call their own.
In addition, over the last several years Poles have come to realize
that while a free press, free elections and freedom of speech are
essential components of constitutional democracy, none is secure
without a truly independent and respected judicial mechanism that
can protect human rights and interpret and judge the conformity of
government behavior with the nation's fundamental constitutional
norms. The Constitutional Tribunal's practice of judicial review
gained legitimacy only over time, as the whole notion of constitutionalism became accepted and as the stature of the Tribunal grew.
Since 1990, first from those small rooms in Parliament and now
from its own much grander building, the Tribunal has played a central
role in the struggle for constitutionalism in Poland. Its new activist
judges have defended the national constitution during an era of
extraordinary politics.
This book is the first comprehensive examination of the development of constitutionalism in Poland. It was written at a time when
constitutionalism was taking root in Poland, with the practice of
limited government being a central test of the effective operation
and growth of liberal democracy. Today democracy is not just an
operational reality in Poland, but a genuinely pervasive institution,
and the Polish experience is being closely considered by the fledgling
democracies of the former Soviet bloc.
Ma r k Br z e z i n s k i
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