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Movement

The crucial characteristic of globalization, throughout the centuries, has 
been the widespread movement of people, ideas, money, goods, and services 
across political frontiers, across oceans and other physical barriers, and across 
linguistic, ethnic, and social divides. Mobility has always been the hallmark 
of a global society. The free movement of individuals—as both autonomous 
beings and as economic actors—while bringing the greatest benefits of glo-
balization, has also posed the greatest challenges for the international legal 
system.

So in any consideration of the legal aspects of today’s globalism, a good 
place to begin is with how world law has addressed such concerns as the 
regulation of transport, including the two modes most normally associated 
with modern mobility: ocean shipping and air travel. In addition, one must 
also confront the unexpected dangers arising from the largely unhindered 
movement of people and capital across borders, whether it is in the propaga-
tion of animals and plants outside their normal range, the transmission of 
diseases, or the exacerbation of financial crises by the unregulated flow of 
money and credit. Understanding how international law has managed the 
exuberant and unprecedented movement of people in these more practical 
contexts, will also help to explain legal aspects of globalization that involve 
trade (see chapter 9), the prevention and punishment of transnational crime 
(chapter 10), and the advancement and preservation of our shared cultural 
heritage (chapter 11).

Regulation of Ocean 
and Air Transport

As has already been discussed in chapter 4, one of the crucial impulses for 
the creation of both public international law (a body of rules that primarily 
govern the relations of nation-States) and world law (a common or uniform 
law that binds all transnational actors) were the demands of commerce, 
especially in the management of ocean trade. It should come as no surprise 
that ocean shipping was—and remains—a difficult, risky, and immensely 
significant undertaking. Over two-thirds of all goods in international trans-
port are moved by sea, whether that is calculated by bulk (higher-volume, 
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lower-value goods are often moved by sea), or by value (think about crude 
oil shipments).1 Aside from the problems of moving people and goods across 
long distances, there are all of the perils of the sea to contend with. Moreover, 
the inherent nature of the enterprise requires a coordination of laws and 
regulations in a variety of countries, not just the points of origin and desti-
nation of the passengers or cargo in transit.2 Ocean shipping is very sensitive 
to regulation. Profit margins are relatively low, and so any added increment 
of regulation usually results in increased costs for ocean shippers, and 
decreased profits. To repeat a voice heard from chapter 3, as Sir William 
Scott (Lord Stowell) wrote, “ships were made to plough the ocean, and not 
to rot by the wall.”3

Profit margins for air transport, in contrast, tend to be higher. Most pas-
sengers in individual commerce and tourism are moved by air, and the prod-
ucts shipped by air are of smaller bulk and higher value. And while the safety 
records of aircraft in international commerce are superlative (fewer aircrafts 
than ships are lost to accidents in any year),4 if anything, air transport is more 
heavily regulated than ocean shipping.

There is a very significant historical reason for this difference in treatment 
between ocean and air shipping, one that is premised on a distinction made 
in international law.5 The law of ocean shipping is part of the law of the sea, 
a body of rules made by States for the use of oceans as the world’s largest 
common area (for more on the global commonage, see the next chapter). 
When public international law was emerging at the same time as the modern 
nation-State system (in the 1500s and 1600s), a vigorous debate occurred 
between proponents of free trade and open oceans (mare liberum in Latin, as 
many commentators of that time wrote) and those who supported trade 
restrictions and the claims of coastal States over ocean areas (a theory known 
as closed oceans, mare clausum). Freedom of the seas, as advocated by the 
Dutch jurist and writer Hugo de Groot (Grotius), prevailed, as this was 
the theory most consistent with the mercantilist and commercial policies of 
the great maritime powers of that time: Britain, Holland, France, Spain, and 
Portugal. Freedom of the seas, and its correlate notion of minimal coastal 
State restrictions of navigation, was the guiding principle of ocean law until 
the twentieth century.

By way of contrast, the invention of aircraft was at the beginning of the 
twentieth century (with the advent of commercial aviation a decade after 
that), and the technology came of age at a most impropitious time: World War 
I. The legal status of air space was thus bound up with national sovereignty 
(especially during wartime), and the prevailing idiom of regulation for air 
transport was aer clausum, or “closed skies.” There is simply no analogy of 
freedom of the seas to national airspace or to commercial aviation, and all 
rights of air commerce have to be negotiated with a host State. There is thus 
a higher degree of unilateral regulation expected for air transport, than for 
ocean shipping. As a consequence, there is an even greater need for interna-
tional coordination of policies and regulation, harmonization that must be 
achieved through the mechanisms of world law and institutions.
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The increased volume of trade makes cooperation necessary because it is 
too burdensome for these transit flows in a globalizing world to make a ship-
per or carrier (whether by sea or by air) comply with the regulations and laws 
of all nations that might have some connection to a transaction, especially in 
the event those rules are contradictory.6 The globalization of mobility has 
thus brought about one of the signal developments of modern international 
law: the creation of functional international organizations or institutions, 
the primary purpose of which is to unify the laws of various nations in order 
to standardize best practices and to prescribe at least a minimum level of 
regulation.

This standard-setting function of international organizations is particularly 
important in the face of the regulatory phenomenon known as “the race to the 
bottom.” In highly competitive industries, businesses will be known to incor-
porate or do business in jurisdictions with the least amount of regulation. 
Remember: fewer regulations means greater profits. A race to the bottom 
occurs when different countries compete with each other to offer less and less 
regulation and supervision. For ocean and air transport, this phenomenon is 
played out insofar as ships or aircrafts can be registered in any country, what is 
known as the “flag State.” At least in ocean shipping, a whole cottage industry 
of “flags of convenience,” or (more neutrally) “open registries,” have devel-
oped over the past fifty years to enable ship-owners to find the least-regulated 
jurisdiction in which to conduct their  operations.7 Registering a ship in 
Liberia, Panama, or The Bahamas, allows vessels to operate at a substantial 
 cost-reduction from U.S.-flagged ships. This is the reason, of course, that 
while over half of the world’s ocean-going shipping tonnage is beneficially owned 
by U.S. corporations, barely 5 percent is registered in the United States.

Of course, this race to the bottom imposes real costs and  externalities on 
other market participants and countries. Liberia may reap the benefits of ship 
registration fees (while spending virtually nothing for vessel inspections and 
safety enforcement), while Liberian rust buckets ply the oceans, posing a dan-
ger to their crews or to other ships or to the marine environment (in the event 
they spill oil or cause other damage). This is where functional international 
organizations come into play. No single nation, or even a group of countries, 
can unilaterally raise standards, because ship owners will simply “escape” to 
more lax locales. International institutions “level the playing field,” so to 
speak, by decelerating races to the bottom. Through collective pressure and 
negotiations, a floor of regulation is established, which no country is permit-
ted to drop below. Although this often results in “lowest common denomina-
tor” regulations—the absolute minimum level of rules that the most lax 
jurisdiction wants to adopt—it is still preferable to having no floor at all. And, 
over time, the tendency is to raise standards, having the effect (no pun 
intended) of raising all ships on the tide of better regulations.

For ocean shipping, the International Maritime Organization (IMO), a 
United Nations (UN) specialized agency based in London, remains the key 
regulator.8 Originally founded in 1949 as the Intergovernmental Marine 
Consultative Organization, IMO was really just a “ship owners’ club,” 
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 ensuring only the barest level of international regulation. But the foundering 
of the oil tanker Torrey Canyon off the coast of Britain in 1967, the stranding 
of the Argo Merchant off Nantucket in 1976, and the grounding of the 
Amoco Cadiz off the coast of France in 1978, changed all of that.9 Each of 
these three vessels was registered under a flag of convenience, and there were 
inevitable charges that, in each incident, navigational errors were attributable 
to poor crew training or to substandard equipment, which would have been 
rectified had flag State regulation been more effective. The IMO thus grad-
ually transformed itself into an organization devoted not only to the stan-
dardization of shipping rules, but also to environmental protection and 
maritime worker safety. Today, IMO has more than 150 member countries, 
and has adopted more than forty international conventions and other treaty 
instruments governing maritime safety, environmental protection, liability 
and compensation regimes (in the event of environmental incidents), coordi-
nation of marine search and rescue operations, technical assistance, and facil-
itation of international shipping. The IMO also adopts treaties dealing with 
the unification of the “private” international law of ocean shipping, a codi-
fication of the old law merchant and maritime (discussed in chapter 4), on 
such subjects as carriage of goods by sea, passenger contracts, limitation of 
liability, and salvage of distressed ships. It often takes decades for these IMO 
treaties to enter into force with the requisite number of countries signing on. 
But once they become binding international law, these conventions enjoy a 
high degree of compliance.

To take one example of the delicate process of maritime standard-setting, 
consider international rules for preventing oil pollution from tankers. These 
regulations would be paradigmatic vessel construction, design, equipment, 
and manning (CDEM) rules, exactly the kind of laws that need to be stan-
dardized because, after all, no vessel could be expected to sail around the 
world and comply with each individual nation’s (perhaps) eccentric rules 
about ship configuration. One practical way to prevent spills from gigantic 
oil tankers (which sometimes exceed two football fields in length) is to 
require that they have double-hulls, so that in the event the outer hull is 
breached, an inner hull will contain the crude oil carried in bulk. When the 
Exxon Valdez went aground in Prince William Sound, Alaska, in March 
1989, causing the single largest environmental disaster in the country’s expe-
rience, the United States legislated a new double-hull requirement for all oil 
tankers visiting U.S. waters or entering U.S. ports after an initial phase-in 
period.10 But, obviously, this unilateral national legislation was ineffective 
until the IMO could implement it as part of its Treaty on the Prevention of 
Pollution from Ships (also known as “MARPOL”).11 So even though there 
may be structural resistance to deepening regulation for certain global activ-
ities, countries can take the lead to improve best practices, and initiate a 
process of building consensus to raise the bar of regulation. What nations or 
political subdivisions of countries cannot do is to peremptorily dictate stan-
dards to the entire international community, and no less an authority than 
the U.S. Supreme Court has indicated that such unilateral declarations would 
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violate the United States’ treaty obligation of standardized regulations for 
ocean shipping.12

The framework for a global regulatory system for air transport is substan-
tially similar to that for ocean shipping. Serving a similar role as the IMO, is 
the International Civil Aviation Organization (ICAO), based in Montreal. 
Created by the 1944 Chicago Convention,13 ICAO regulates virtually every 
aspect of civil aviation between countries, to a greater degree and higher 
level of detail than IMO accomplishes for ocean shipping. The reason for this 
greater institutional intensity and competence is related, once again, to the 
different nature of oceans and airspace as international common areas, and 
the  historically different treatment they have each been given under 
 international law. Operating through a vast array of treaty instruments, 
annexes, protocols, and technical regulations, ICAO rules are updated in 
response to new challenges to international civil aviation. This updating pro-
cess, known more formally as “tacit amendment,” is reminiscent more of 
how a modern regulatory agency operates (think of the Environmental 
Protection Agency [EPA] or Securities and Exchange Commission [SEC]), 
with panels of experts and industry representatives collaborating on the 
establishment of best practices, rather than a more ossified and sclerotic dip-
lomatic body made up exclusively of State representatives.14

The ICAO literally micromanages operations aboard aircraft used in inter-
national commerce. In operating an aircraft in foreign airspace, the risks of 
miscommunication between a flight crew and air traffic controllers can spell 
catastrophe. Truly global activities demand truly global regulation, and ICAO 
goes so far as to prescribe a common language for all cockpit communica-
tions, to be used for all international flights.15 Much to the chagrin of the 
French government, that language is English. That means that at least two 
members of the flight crew of all aircraft on international flights, and all air 
traffic controllers handling such flights, must be fluent in English. The estab-
lishment of best practices for global regulation in such international economic 
sectors as air transit can thus have widespread effects on the development of 
culture and technology (considered in chapters 11 and 12 below).

The world law aspects of international civil aviation extend beyond har-
monization and standardization of operating practices. As with ocean ship-
ping, concerns have been raised about the relationship between the transit of 
passengers and cargo, and free trade (see  chapter 9 for more on trade disci-
plines). Because the control of national airspace has often been linked to 
concerns of national sovereignty, it is no surprise that deregulation of civil 
aviation has been only a recent development.16 Because of the principle of aer 
clausum, States are assumed to reserve the transport of passengers and cargo 
between points in their national territory to their own citizens and flag car-
riers, a practice known as cabotage. The monopolies enjoyed by national car-
riers (such as Air France or El Al) are only now being fully dismantled in 
Europe, and assailed in other parts of the world. Airline deregulation has 
become an important bellwether for the liberalization in the trade of services 
around the world.



Today ’s Gl ob a l ism60

Lastly, there is a private law aspect to the globalizing effects of greater 
mobility in today’s world. International civil aviation was born in the 1920s, 
and was regarded as an “infant industry” that required protection if it was to 
fully realize its potential as perhaps the most significant technological inno-
vation of the twentieth century with the greatest practical impact on modern 
living. Part of this process of protection was giving international airlines the 
benefits of limited liability in the event of an accident or crash causing bodily 
injury or death. Thus was born the 1929 Warsaw Convention,17 which 
capped the damages that an airline would have to pay in the event of an air 
disaster to less than $10,000 per passenger (that limit has now been raised to 
about $100,000, and in many circumstances has been waived altogether). 
The Warsaw Convention, aside from being the  most-litigated treaty in the 
United States, establishes a broad international framework for settling liabil-
ity questions involving international civil aviation. It is true that many have 
questioned whether a system of limited liability remains appropriate for a 
“mature” industry that has become more of a common carrier than an epic 
enterprise. Nonetheless, the basic elements of regulation for this sector—
global harmonization of operating rules, progressive liberalization of trade 
restrictions, and private law protections—have been discussed for other 
emerging technologies and industries.

Mobility Pollutes: The Problem 
of Exotic Species

As in some bad horror film, the alien invasion began at night, and the zebra 
mussel infestation in the Great Lakes has slowly but inexorably been traced 
back to one source. We do not know the ship’s name, but scientists believe 
that the vessel entered Lake Erie in late 1985 or early 1986 and released its 
ballast water in Lake St. Clair, not far from Detroit. The zebra mussel 
(Dreissena polymorpha) is a bivalve of one-inch diameter with distinctive 
black and white bands on its shell, hence its name. It was first found in the 
Black and Caspian Seas and its range quickly spread to include most 
European waters. The zebra mussel is a notorious biofouler, able to attach 
itself to almost anything. It is also amazingly prolific. If left unchecked the 
zebra mussel can propagate at the rate of at least one order of magnitude 
each year.18

Not surprisingly, in the decades after its introduction the zebra mussel 
has wreaked havoc in U.S. waters. The zebra mussel has no effective natu-
ral predators in the Great Lakes, vastly complicating the effort to limit its 
spread. In addition, the zebra mussel invasion interferes with human use of 
the Great Lakes. In particular, zebra mussels clog coastal structures. The 
cost of unfouling intakes and outfalls of power stations and water treat-
ment plants has run in excess of $5 billion over the past decade. In the 
meantime, zebra mussel infestations have resulted in interruptions of 
power and water service to coastal communities and have resulted in other 
 substantial economic costs.
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The zebra mussel infestation also may have a severe impact on the Great 
Lakes ecosystem, although these effects are not even now fully understood 
and appreciated. Zebra mussels have overrun the spawning reefs of the native 
walleye, the major sport fish of the Great Lakes. Like most mollusks, zebra 
mussels have an ability to clarify water and purify it of contaminants. This, 
too, may have an impact on the Great Lakes environment, although it is too 
early to tell whether the effect would be positive or negative. More distress-
ing are the prospects for the future spread of the zebra mussel. Because the 
Great Lakes are connected to nearly all of the major American river systems 
east of the Rockies, it is expected that this infestation soon will extend 
throughout most of the United States. The zebra mussel infestation demon-
strates that the introduction of an exotic species is usually permanent, often 
expensive, and potentially devastating to the ecosystem.

The phenomenon of the spread of exotic species has been called the bio-
logical “homogenization of the planet—a process both inevitable and inexo-
rable, as species after species casts itself abroad.”19 The problem of exotic 
species is, in essence, a form of biological pollution.20 What makes a species 
“exotic” or “alien” is simply the fact that it has spread beyond its traditional 
range. Sometimes it is difficult to know whether the appearance of a new 
species is the result of normal propagation and transportation. Not all exotic 
species survive, but a few thrive in their new surroundings. Those that do 
survive have benefited from an absence of natural predators in adopted envi-
ronments. This process devastates the biological diversity of ecosystems, pro-
ducing areas called monocultures in which only one type of vegetation or 
one kind of animal prospers.

Many, but by no means all, of these introductions of marine organisms 
have been traced to the same “vector,” or pathway: introduction via the bal-
last water of oceangoing vessels. Ballast water is pumped on board a ship, 
prior to sailing, to permit the ship to float at its proper height and to provide 
added stability for the ship during its voyage. Several tons of ballast water are 
usually required to trim the vessel correctly. Initially, ballast water is pumped 
from the estuary or port where the vessel is at rest. It is pumped back out 
when the ship reaches its destination and begins the process of offloading its 
cargo. The intake of ballast is a routine for ship operators around the globe 
and is considered absolutely essential to the safe operation of oceangoing ves-
sels. Other vectors for the introduction of exotic species can include deliberate 
importations of plants and animals (think of kudzu in the American South or 
rabbits in Australia), or, even more recently, the deliberate planting or pro-
duction of genetically modified organisms (GMOs) such as improved fish, 
food, or seed varieties (GMOs will be considered further in chapter 12).21

The problem of exotic species is directly linked to the modalities of trade, 
whether by land, sea, or air. And while it would be tempting to regard its 
solution as lying in the realm of shipping regulation, this would undoubtedly 
be a mistake. National efforts to deal with unwanted plant and animal inva-
sions have tended to focus on a particularly hostile species, and to fashion 
plans to eradicate that target.22 This has typically focused on vaguely comic 



Today ’s Gl ob a l ism62

plans to use one plant or animal to predate on another, in a weird, 
 human-engineered example of survival of the fittest. These kinds of eradica-
tion efforts are doomed to failure because, without addressing the vectors by 
which alien species are introduced into new habitats and ranges, they will 
constantly reemerge as threats.

Where international law can play a role is by formalizing international 
cooperation around national responses in preventing the introduction of 
exotic species through known vectors. An essential part of the process of 
developing world law to address any matter is to define the problem, itself. 
Although this sounds simple, the challenge of exotic species illustrated an 
important semantic dynamic: how to define pollution in such a way as to 
include living species. Normally, we consider effluents (such as oil pollution), 
dangerous substances, and energy as pollutants, but not biological agents that 
happen to be out of place. But beginning with the 1933 Convention Relative 
to the Preservation of Fauna and Flora in their Natural State,23 a habitat pro-
tection treaty for Africa, and the 1982 UN Convention on the Law of the Sea 
(UNCLOS),24 which expressly considered exotic species as an aspect of 
marine pollution, international legal recognition was given to this problem.

That still leaves response mechanisms. International law has developed a 
few strategies, and these are often replicated in a variety of international 
environmental regimes. The first is to simply regulate the harmful human 
activity that gives rise to the environmental challenge. For many introduc-
tions of exotic species into oceans, estuaries, and lakes, that would be through 
the ballast water carried on board vessels. Technical regulation in this area 
has taken the form of an Annex to MARPOL, the treaty developed by IMO 
to deal with oil-pollution incidents. The vessels of contracting States to this 
Annex will be required to perform ballast water management, meaning that 
ballast will either need to be dumped out on the high seas, away from land 
(which poses less of a risk of contamination or infestation), or, if the safety of 
a vessel is threatened by doing so in the open ocean, by pumping ballast 
water into specially constructed reception facilities at ports (which will be 
more costly).25 For agricultural or horticultural exports, another popular 
vector by which weeds, bugs, and critters move around the world, new 
inspection and testing regimes have been proposed.26

But regulation of harmful activities—blocking the vectors for introduc-
tions of nonindigenous species—does not always work. So other alternatives 
need to be considered. One of these is exclusion, attempting to keep exotic 
species out of particular conservation areas in order to maintain their integ-
rity as natural habitats. This is the equivalent of establishing national parks or 
international nature reserves or monuments, designed to maintain a “status 
quo” of natural conservation and heritage.27 Another approach is a broader 
protection model, designed to benefit all habitats, not just selected reserves. 
This would tend to give preeminence to regulatory systems that would guide 
decision making on the intentional introduction of nonindigenous plants and 
animals. The 1979 Bonn Convention on Migratory Species28 and the 1992 
Biodiversity Convention29 emphasize this approach.
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As with other international environmental protection regimes, the con-
trol of exotic species has often turned on procedural mechanisms designed to 
improve cooperation between autonomous States. One of these is a simple 
duty for nations to inform and consult with each other when they are con-
templating an introduction of a nonindigenous species or when they learn of 
such an occurrence. Some bilateral, regional, and global treaties demand 
that nations take a “precautionary approach” to environmental planning, 
requiring that environmental impact assessments (EIA) be conducted in 
order to ascertain whether a planned activity (such as an introduction of an 
exotic species, or, perhaps, a response to one already in a habitat) is sup-
ported by best practices and the best scientific data available. When certain 
human activities might have cross-border or transnational effects (as many 
invariably will), some international treaties require a form or “prior informed 
consent” by affected countries. Lastly, there is always a place for post-hoc 
private law liability regimes that will allocate responsibility for improper 
actions and channel compensation to innocent actors affected by, for exam-
ple, an improper release of an alien species into a pristine ecosystem.

Mobility Impoverishes: Capital 
Flows and the Asian “Flu”

The problem of exotic species reflects only one externality of global mobility. 
It is not just goods and products that move between nations, after all; it is 
also such inchoate items as money and financial services. A crucial aspect of 
globalization (whether ancient, medieval, modern, or contemporary—see 
above, chapter 4) has been periods of increasingly free movement of capital 
and investment across political frontiers and between economic systems of 
strikingly diverse levels of development. To a degree that is admittedly 
unprecedented in human history, today’s globalism features a striking inte-
gration of financial markets that has fundamentally altered expectations as to 
how money is valued and how flows of capital are controlled.

Consider the following not-so-hypothetical vignette.30 What started as the 
lending spree of the last decade became the debt crisis of the next. The moment 
that marked the transition between the two nearly went unnoticed at the time. 
It could have been that last  ill-advised foreign loan by a bank desperate to sal-
vage its balance sheet. Or perhaps it was the gentle downturn in the leading 
indicators of prosperity: declining productivity, shrinking credit, rising prices, 
lost jobs. New barriers to the international trade in goods and services were, 
no doubt, also a factor. Enormous sovereign debt, having long accrued by the 
necessity of reconstruction and development, was undoubtedly the most visi-
ble cause of the critical situation. In addition, the rapidity by which foreign 
investment and capital could be withdrawn from debt-stricken nations, and 
the volatility of exchange rates (which sent the currencies of those countries 
dropping in value), further exacerbated the situation.

This could be a memoir of 1929 (at the beginning of the Great 
Depression)—or of 1981 (and the sovereign debt collapse of that year)—or of 
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1997 (at the outset of the Asian economic crisis). Like the broader  patterns 
of globalism, worldwide economic crises have been found by economic his-
torians to come in cyclical patterns.31 Indeed, the years 1981 and 1997 
bracket a period of spectacular global growth in trade, foreign investment, 
per capita incomes, and gross domestic products (GDP) by most nations. At 
least some of this growth was fueled by capital from Japanese, North 
American, and European investors looking for high (some might say, specu-
lative) rates of return, in a never-ending round of what Susan Strange has 
called “casino capitalism.”32 But what occurred from 1997 to 2000 among 
Asian economies (particularly South Korea, Thailand, Indonesia, Malaysia, 
and the Philippines) was a most disturbing trend. A fast-moving economic 
virus moved through these nations, resulting in a massive flight of foreign 
investment and capital from these countries and plummeting currency 
exchange rates, leaving economic devastation in its wake—business failures, 
massive unemployment, and repudiated debts. No wonder this was called the 
“Asian economic flu,” although the effects of this economic crisis were 
global, with shockwaves felt in Latin America (particularly Mexico, Brazil, 
and Argentina), and Africa.

What was all the more passing strange about this last economic crisis is 
that it had no apparent etiology or direct cause. While the Asian economies 
in question had structural deficiencies—including too-fast growth over the 
past decade, high corporate debt loads, and great income inequalities across 
population segments—none of these should have, at least according to 
economists, triggered the economic death spiral. Instead, what appeared to 
have occurred was a vicious feedback loop between these economic prob-
lems and overseas investor fear.33 The Asian economic flu was, at its essence, 
a crisis in confidence made possible by the quick transmission of adverse 
economic news that led, in turn, to the almost frictionless withdrawal of 
foreign investment from the affected countries.34 What torpedoed these 
Asian economies was two aspects of what we now take for granted in the 
new, mobile global economy: low costs in gathering economic information 
from around the world and low barriers to the movement of capital, free 
from the interference of meddlesome or protectionist governments. In 
short, the very best features of globalization directly contributed to a cli-
mate of financial fear and panic.

The Asian economic f lu thus illustrates, in perhaps an even more imme-
diate way than the challenge posed by exotic species, the interconnected-
ness and interdependence that today’s global mobility brings. With an 
integrated system of world monetary and capital f lows, one country can 
hardly remain aloof from economic developments. That accounts for the 
“spread” of the capital “influenza” that moved from one Asian economy to 
the next, as foreign investors and capital f led the entire region, and then 
retreated back to their financial bastions in the most developed nations. 
Indeed, with the exception of truly hermit States (think of the Soviet Union 
during the Great Depression or North Korea today), adhering to rigid 
communist precepts and eschewing any foreign direct investment (FDI) or 
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aid, every country—whether fully  developed or developing—could well be 
affected by these sorts of crises in the future.

To address this extraordinarily negative side-effect of globalization, and 
to prevent new economic crises from occurring, two sets of legal responses 
have been proposed. The first is a form of national economic retrenchment, 
which means that in addition to dealing with the root structural causes of 
domestic economic problems (poor financial and banking infrastructure, 
high debt loads, volatile interest and exchange rates, and income inequality), 
countries will also seek greater autonomy and flexibility of economic 
 decision-making, uninfluenced by global markets. This is a polite way of 
referring to restrictions on movements of capital and investment in and out 
of a country.

This is nothing more than a “deglobalizing” move. Asian countries, most 
notably Malaysia, have reasserted a right to prevent capital from fleeing their 
country on the first whispers of financial adversity. In these circumstances, 
FDI could be kept hostage to the government’s efforts to shore-up the econ-
omy in times of crisis. In addition, a government may seek to control exchange 
rate fluctuations by artificial, nonmarket methods. What all of this means is 
that what was before a frictionless flow of capital between nations could 
become restricted by such legal expedients as repatriation limitations and 
artificial exchange rates. If carried to a logical extreme, this form of domestic 
retrenchment could lead to national expropriations of foreign investment 
and trade protectionism, the leading causes of global economic downturns 
and depressions.

The second bundle of legal responses to the Asian economic crisis of the 
late 1990s, the one supported (not surprisingly) by the leading capital- 
exporting nations and the most-developed nations, proceeds in exactly the 
opposite direction. This would be to improve the global economic and 
financial architecture through international institutions monitoring and 
adjusting monetary and capital f lows. Part of the larger doctrine of global 
economic development known as the “Washington Consensus” (already 
introduced in  chapter 5), and the global trading regime that will be con-
sidered in chapter 9, this functional approach is largely effectuated through 
such organizations as the International Monetary Fund (IMF), the World 
Bank, and the Bank for International Settlements (BIS). The BIS was 
founded during the Great Depression and now serves as a clearing-house 
for national central banks (or in the United States, the Federal Reserve 
Board). The IMF and World Bank—collectively known as the “Bretton 
Woods” institutions, named for the New Hampshire conference where 
they were created—are today, along with the World Trade Organization 
(WTO), the troika of key  international  economic institutions. And while 
the World Bank is in the business of sovereign lending (typically for infra-
structure projects), the IMF is charged with the task of providing a multi-
lateral system of payments between member nations and to eliminate 
currency controls and exchange rate regulations.35 The IMF is supposed to 
ensure monetary liquidity for countries by accounting for their available 
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reserves, expressed in an artificial unit of currency known as Special 
Drawing Rights (SDRs).

In short, IMF’s raison d’etre is to support a central pillar of today’s eco-
nomic globalism: the free trade in national currencies and the frictionless 
movement of money and capital across borders. To achieve this goal, IMF 
can deploy resources and tools that other UN specialized agencies (such as 
IMO and ICAO) cannot. Among these are bridging loans, currency rate 
facilities, and other means to tide national economies over an economic cri-
sis. But these benefits come with substantial strings attached—conditions—
that the recipient State must abide by. These conditionalities may include 
devaluing the local currency, raising interest rates, selling off government-
dominated sectors, and making other market reforms. The IMF conditional-
ties have become progressively more stringent as economic crises have 
deepened in severity.36 Currency exchange rate fluctuations are more volatile 
today—largely because market forces control those rates, and not some inter-
national rate-setting body (a function which the IMF tried to accomplish, 
but abandoned the effort in the 1970s). All of this means that the conditions 
for renewed regional or global economic crises are inherent structural defects 
in the international “architecture” of banking, development, investment, 
and finance.

It is important to recognize that while policy debates about, and practical 
responses to, global financial crises are often framed in the idiom of econom-
ics, there is a strong component of legal regulation at work here. The architec-
ture of the international economy is undergirded by a structure of treaty 
obligations and customary international law understandings as to the free flow 
of money and capital. Without these public international law underpinnings, 
particularly the rules against exchange rate restrictions in the Articles of 
Agreement of the IMF,37 the Washington “Consensus” of liberal, 
 market-oriented growth and the free movement of capital, would be impossi-
ble.38 The extent to which this consensus is now under attack—and the degree 
to which this aspect of globalization has been the subject of a withering 
 critique—is something that will be considered in the balance of this volume.

Mobility Kills: HIV, Ebola, 
SARS, and Other Infectious Diseases

As if further proof was needed about the challenges posed by today’s mobile 
globalism, it is worth ending this chapter by reflecting on the potential for 
a worldwide epidemic or pandemic caused by infectious diseases. Although 
by no means the only global public health problem that implicates global-
ization and world law (others will be discussed in chapters 8, 9, and 12), the 
threat of spreading infectious diseases remains the most serious in terms of 
potential lives lost and disruptions to established international avenues of 
transportation, and everything that depends on the physical movement of 
people across boundaries and around the world. Like international eco-
nomic downturns, global pandemics can arise with frightening regularity 
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and frequency.39 Indeed, aside from the Black Death (bubonic plague) of 
the 1300s and frightening recurrences of smallpox (probably the greatest 
pestilence in human history), the worst global health crisis of the past cen-
tury was undoubtedly the influenza outbreak of 1918–1920, killing nearly 
10 percent of all people infected, or about 50 million people worldwide.40

The monitoring and containment of the movement of infectious diseases 
across borders was recognized as a legitimate topic of regulation by interna-
tional law in the late nineteenth and early twentieth centuries.41 International 
sanitary commissions were created to establish procedures for medical testing 
and observation of individuals, especially immigrants from parts of the world 
where certain highly infectious diseases (such as plague, cholera, and tuber-
culosis) were pervasive. Quarantine standards were established, along with 
the principles of exchanging pubic health information and disease treatments 
between nations. To the extent that another vector for the transmission of 
infectious diseases is through the global trading system in commodities, the 
normal disciplines of free trade (more on which in chapter 9) contain an 
exception for measures that States may wish to unilaterally impose to contain 
the spread of certain diseases, provided that such actions are supported by 
both public necessity and the best scientific evidence available.42

But this traditional system of global infectious disease control—really a 
relic of nineteenth-century globalization—has come under increasing pres-
sure to respond to new threats, and, in many respects, has proven itself 
unequal to the task. Perhaps this was inevitable. As already noted, the sheer 
volume of human movement today is probably about the same (or less) than 
it was in 1800 or 1900, with the depopulation of Africa through the slave 
trade in the 1600s and 1700s or the large emigration flows out of Europe 
that occurred in the nineteenth century. What has changed remarkably is the 
phenomenon of occasional travel not connected to emigration: business travel 
and tourism, especially. When combined with the rapidity of air transport, 
the ability of people to move to and from distant parts of the globe, the incu-
bation and transmission zones offered by aircraft and airports, we have all of 
the makings of potentially deadly outbreaks of highly infectious diseases.

The current international disease monitoring and response system has been 
sorely tested by such newly emerging highly infectious agents as the Ebola 
virus and Severe Acute Respiratory Syndrome (SARS). Because these agents 
are quite communicable, highly deadly (with mortality rates between 20 and 
80 percent, depending on the strain), and have moderate incubation periods 
(making it possible for asymptomatic individuals to travel while highly infec-
tious), there is a great likelihood of a local epidemic spreading simultaneously 
to many other locations. No longer is it possible for these infectious diseases to 
be confined to the traditional “reservoirs” of disease—Central Africa for hem-
orrhagic fevers and Southeast Asia for avian influenza. As witnessed with the 
SARS outbreak of 2002–2003, local “hot zones” in South China were quickly 
replicated in Hong Kong, Taiwan, and as far away as France and Toronto, 
Canada—all made possible by the infrastructure of modern mobility: com-
mercial aviation and tourist hotels.
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The SARS outbreak clearly revealed failings in the health surveillance 
 systems of many nations. At the beginning of the epidemic, the Chinese gov-
ernment inadvertently or deliberately undercounted the number of affected 
patients, was not adequately quarantining those who had possibly been 
exposed to the SARS virus, and was unable to respond with effective treat-
ments to the disease, allowing it to spread even further to health workers and 
their families. The World Health Organization (WHO), yet another UN spe-
cialized agency based in Geneva, Switzerland, was called upon not so much 
to “legislate” uniform regulations for disease monitoring and response, but, 
rather, to provide technical assistance and coordination among national com-
municable disease agencies (think of the Centers for Disease Control (CDC) 
in the United States) and nongovernmental organizations (NGOs) of doc-
tors, nurses, and public health workers. Indeed, the SARS outbreak was prob-
ably the first epidemic addressed most effectively by a transnational network 
of “epistemic communities” of technical experts.43 To put it another way, 
when the officials and bureaucrats of nation-States proved ill-equipped or too 
slow-moving to respond to the growing epidemic, these more informal trans-
national networks stepped-in to provide upgraded surveillance systems (to 
track possible infected individuals), better quarantine and observation meth-
ods, and superior drug treatments to hospitalized patients.

While Ebola, SARS, or other newly emerging diseases (such as new strains 
of avian flu) capture the headlines and raise the biblical specter of a modern 
scourge of pestilence, it is the Human Immunodeficiency Virus (HIV) or 
Acquired Immune Deficiency Syndrome (AIDS) epidemic that has, of 
course, accounted for the most death, suffering, and social and economic 
disruptions in countries around the world. Insofar as HIV/AIDS has a vari-
ety of infectious vectors (although most notably though blood products and 
sexual activity), has no known cure or preventive vaccine, and that treatment 
for the disease is currently dependent on a relatively expensive regimen of 
drug therapy, it is no wonder that it presents the single greatest public health 
challenge in many parts of the globe. With the HIV infection rate in certain 
southern African nations approaching 25 percent, AIDS has reached the 
stage of either becoming endemic to parts of the world’s population, or, 
almost paradoxically, resulting in the decimation of an entire generation of 
adult populations in certain countries.44

The international law response to HIV/AIDS has been accomplished on 
a number of fronts. The WHO has preferred to work through more infor-
mal, nonbinding recommendations and technical standards, as opposed to 
issuing amendments to its International Health Regulations (IHR). To some 
degree WHO has sought to harmonize national legislation dealing directly 
with the HIV/AIDS pandemic. The key features of WHO’s standardized 
legislation on this subject include centralizing public health powers in a par-
ticular government authority (usually a health ministry), accurate reporting 
requirements for HIV infections, protecting the integrity of blood and organ 
donor systems, promotion of education about HIV/AIDS prevention, and 
additional funding and support for AIDS treatments. One policy response 
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that WHO does not advocate, but which has, nonetheless, been adopted by 
a number of countries is mandatory HIV testing for certain classes of immi-
grants or tourists and the exclusion of such afflicted individuals from the 
national territory of the testing State.45 Lastly, WHO and national govern-
ments have turned their attention to a sociological element that has been 
found to greatly contribute to the transmission of HIV/AIDS: the interna-
tional trafficking of women and girls for prostitution and the  movement of 
men to certain locales for sexual tourism.

In David Fidler’s evocative phrase of “microbialpolitik”46 we have all of 
the ambivalence of the mobility aspects of current globalization. Germs are 
as indifferent to border formalities as are exotic species or even capital invest-
ment. They move with their own logic, whether it is the presence of host 
organisms, or a transport vector through ballast water, or the demands of a 
global marketplace. The phenomenon of fast-paced, far-flung, nearly instan-
taneous movement around the globe is assuredly a central feature of global-
ization, and, perhaps, the one that confers the greatest economic and social 
benefits as well as personal pleasures. This culture of global mobility is now 
so taken for granted that when movement is interdicted by events—or 
restricted by legal necessity—it is seen as something unexpected and even 
catastrophic, a return of international society to an earlier, less advanced, less 
progressive, perhaps even less civilized, time.

If this chapter has meant to convey any idea it is that while international 
law has made significant advances in the management of challenges associated 
with mobility, far more needs to be done. Although the development of func-
tional specialized international agencies (such as IMO, ICAO, and WHO) 
can do much to harmonize potentially divergent national policies, it still 
remains that the diplomacy at these organizations verges on lowest common 
denominator politics. Whether it is a regulatory “race to the bottom” or the 
maintenance of favorable conditions for international capital and investment, 
there are very real limits on the legal effectiveness of formal international 
institutions. That is why it may become increasingly common, as seen in the 
context of exotic species and infectious disease control, that non-State actors, 
operating through transnational networks of technicians and experts, may 
come to play a crucial role in the management of these problems. As described 
here, these epistemic communities reflect the benign and sophisticated face of 
new international governance structures, even as they confront the dark and 
unpredictable effects of our highly mobile globalism.


