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Child Protection and Human Rights:
A Call for Professional Practice
and Policy

Asgeir Falch-Eriksen and Elisabeth Backe-Hansen

1 Introduction

Professional practice is a defining trait of modernity, and democratic and
constitutional nation-states depend on professional practitioners and their
efforts to solve problems and coordinate activity in order to distribute state
services as accurately as possible, thus dealing with the particular problem
at hand of implementing human rights. Throughout modern history, legis-
lators in different democratic nation-states have developed complex systems
of implementation to make sure that public resources are distributed at the
street level according to their democratic intent, and in an accurate manner
aimed at solving particular problems. In this manner, state services at the
street level are provided according to predetermined political and legal dis-
tributive standards set by elected officials through regular law-making and
constitutional rights norms. Consequently, professional practice is a cen-
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tral tool in the democratic chain of command in the efforts of legislators
to implement democratic policies, and to distribute public goods and
burdens. This is also the case with regard to child protection services.
Within the system of child protection there are countless practitioners
who must abide by the law.

During its nearly thirty years of existence the United Nations
Convention on the Rights of the Child (CRC) has become not only an
international human rights convention, but also a catalogue of rights that
expresses legal norms used by legislators to legitimize systems of child
protection. The convention has been embraced across nation-states glob-
ally, and by legislators who claim to push for a legal development on a par
with the normative ezhos of the CRC. Hence, by now the CRC is not just
a banner, but a toolkit that expresses a normative order, that is, a human
rights standard for how to legitimately protect children. Such a standard,
which we will return to throughout the book, attempts to capture the
underlying normative ethos of human rights and the indivisibility of
rights. Incrementally, the CRC has become a point of reference in devel-
oping child protection services, as a way to design decision-making pro-
cedures, understand what constitutes the child’s integrity, and develop
professional practice and policy. This potential is what the book sets out
to explore.

2 The Aim and Scope of the Book

The main aim of the book is to utilize a human rights standard as a prism,
and critically explore what implications human rights have for profes-
sional practice and public policy. In this way, the book will explore and
utilize a normatively substantial and conceptually rich analytical approach
to practices of child protection. Child protection services have deep roots
as public services across many modern nation-states (Fox Harding 2014),
and they all depend on case workers at street level. Although there are
significant variations across nation-states, in recent history most child
protection services are bound to argue that they respect, abide by and
enforce the CRC. Variations exist as to: what public sector the services
belong to; what and how legal rules set the design for child protection
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services; what interventions are allowed, their frequency, and what
measures could be used; how attached services are to education, health-
and social services; what type of budgetary priority services are given; and
so forth. Rights, on the other hand, are equalizers across nation-states,
although they too are open to variation.

This book will transcend nation-bound rhetoric, albeit predominantly
referencing nation-based empirical research to anchor discussions in the
normative-political development that gradually points in the direction of
increasingly implementing the CRC across policy and professional prac-
tice. Hence, child protection services are developing towards a widely
shared human rights standard across nation-states, which explicitly grant
children the right to protection (cf. CRC Art. 19). The CRC constitutes
a rights-based normative order that has increasingly infused law-making
across the world, and in some nation-states become formal law and even
constitutional law.

Through CRC Art. 19.1, every child is provided the right to
protection:

States Parties shall take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or mental
violence, injury or abuse, neglect or negligent treatment, maltreatment or
exploitation, including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the care of the child.

This right can be claimed by any child living within a jurisdiction claim-
ing to abide by the CRC. However, how or whether it will be answered
will vary. Although an international human rights standard has gradually
become a source for legitimizing the public protection of children, this
does not preclude certain strands of politics opposing rights-based pro-
tection. Still, rights-based protection has increasingly become a source of
reference and a standard to strive for across the globe (Gilbert etal. 2011).

If a child is maltreated, a rights-based public protection of children
will enter in loco parentis, in the place of the parent, and intervene to
sustain the child’s personal integrity and aid the child’s development.
Maltreatment, caused by the violence or neglect of care-givers to the det-
riment of the child, must lead to interventions proportionally to the

needs of the child.
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3 ‘Lady Justice’ at Street Level

‘Lady Justice’ is the personification of rule-of-law and an important sym-
bol as to what merits the legitimate application of legal rules. She holds a
sword in one hand and a scale in the other, and she carries a blindfold.
Her face shows no significant expression. Rule-of-law is symbolized as
blind because every subject under the law is to be treated equally when
equal, and unequally when unequal. This is referred to as the formal prin-
ciple of equality and is best summed up by the catch-phrase ‘equality
before the law’. The scale symbolizes a transparent process of reasoning,
which ensures that each citizen is judged both according to general and
known laws but also valid laws. Art. 7 of the Universal Declaration of
Human Rights stipulates that ‘All are equal before the law and are enti-
tled without any discrimination to equal protection of the law.” Art. 7 is
traceable to the constitutional traditions of the USA and France, and has
its modern roots particularly in John Locke and its classical roots in
Aristotle’s Politics (Aristotle 2014). The CRC has its equivalent in Art.
2—the child’s right to not suffer discrimination of any kind.

Justice is not merely a formal precept for equal treatment, but also
equal treatment according to legal rules, and therefore the normative and
political intent of those rules. Consequently, if rule-of-law is to work,
‘Lady Justice’s’ judgments cannot be in conflict with legal rules, nor with
their normative and political intent. If we turn to modern democratic
and constitutional nation-states, which all enforce some version of a prin-
ciple of rule-of-law, ‘Lady Justice’ must also enforce democratically forged
rules. Popular sovereignty thereby becomes embedded into her judg-
ments and judgments become parasitic upon the legitimacy of democ-
racy. In this way, whenever a democratic nation-state passes new rules,
she rules accordingly. Finally, ‘Lady Justice” carries a sword that symbol-
izes coercion. The sword is the threat of sanctions whenever there is a
breach of the law, and cannot be wielded without the authority of the
law.

As already noted, in modern and complex nation-states, enforcement
of legal rules often depends on professional practitioners at street level
(Lipsky 1980). Legislators do not have the competence, the time or desire
to provide the necessary quality of services in every conceivable case that
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confronts the modern nation-state on which its citizens depends.
Legislators thus need to shape decision-making processes, jurisdictions
and organizations in such a way that professional practitioners can han-
dle any type of case within their remit. The legislature authorizes profes-
sional practitioners at street level through rule-of-law, enabling them to
make decisions locally in each case by providing practitioners the man-
date to reach decisions. This involves granting practitioners autonomy to
reach decisions in specific cases by way of a public mandate. In this man-
ner, we can describe the practitioners as a street-level version of ‘Lady
Justice’.

4 Child Protection and Discretion

Those who become authorized to work as ‘Lady Justice’ in child protec-
tion are case-workers in child protection services. They are professional
practitioners set to become part of the democratic chain of command as
implementation agents of politics, and in their capacity as case-workers
they enforce the law and become its final arbiters at street level (Molander
et al. 2012; Rothstein 1998). When case-workers enforce the law, they
have been delegated the authority to exercise discretion. This is what
Robert Goodin characterizes as the positive aspect of discretion, namely
that a case-worker ‘can be said to have discretion if and only if he is
empowered to pursue some social goal(s) in the context of individual
cases in such a way as he judges to be best calculated’ (1986). A case-
worker who departs from pursuing social goals is on the other hand not
enforcing her or his delegated authority in any legitimate manner. In the
public sector the social goal is provided as a democratic mandate, espe-
cially through legal rules, budgets and administrative directives. This is
also where the CRC becomes relevant—namely in that practices that are
argued by legislators are supposed to follow the CRC and become man-
dated through the democratic will to enforce the human rights standard
underpinning the CRC, and thus cannot depart from the convention. If
practice departs from the human rights standard, it will become
challenging to defend a practice as legitimate either according to a prin-
ciple of democracy or a human rights standard.
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A delegation of authority to street level implies that case-workers must
reach decisions that are neither in conflict with the law nor in breach of
the intention of the law. While the former is a formal and structural
restriction where case-workers are obligated to justify decisions, the latter
is mainly epistemic and left to the autonomous capabilities of the case-
worker. The autonomy of case-workers implies that case-workers must be
able to reach decisions and justify them in accordance with a type of
knowledge that preserves the intention of the law and the delegated
authority (Molander et al. 2012). To this end, Goodin also provides a
negative characterization of discretion, encapsulating what can be referred
to as epistemic autonomy. Goodin alludes to the fact that discretion does
not make sense if it denotes a complete freedom of choice, that is unteth-
ered autonomy. Hence, discretionary competence, conveyed by a case-
worker, is always in accordance with certain restrictions.

Case-workers in child protection must reach decisions that are in
accordance with the restrictions set by the law, and more specifically the
CRC. They must practice their autonomy according to not just the letter
of the law, but also the normative intent of the law. Goodin refers to this
area of autonomy as ‘a lacuna in a system of rules’. This aspect of discre-
tion refers to an area ‘which is generally governed by rules, but where the
dictates of the rules are indeterminate’ (Goodin 1986). The authorization
of case-workers constitutes the delegation of authority to reach decisions
autonomously, but supposedly predictably according to the intention of
the law.

5 Human Rights and the Right
to Protection

Basic to a human rights standard and a theory of rights are the notion of
individual liberty and the corresponding absence of, and protection
against, unlawful and arbitrary domination. This type of normative
underpinning can be traced back to the classic liberal views especially of
John Locke and Immanuel Kant. Both scholars promulgated a philoso-
phy of individual freedom through constitutional protection, that is
through rights, and with a strict impersonal principle of law especially
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underpinned by the principle stipulating the individual’s equality before
the law and non-discrimination. Operative expressions of constitutional-
ism carrying the ideas of Locke and Kant can be found in the preambles
to the constitutions in both France and the USA. The principle of indi-
vidual liberty rings heavily in modern nation-states and in efforts to
implement, maintain and enforce human rights. In order for human
rights to have any purposeful function, they need to be constitutional to
other types of regulation and become universally applied to all who carry
citizenships (see Chap. 3 for further elaboration). An important lesson
from the liberal doctrine is that it constrains popular will and curbs the
manner in which popular sovereignty works, what legal rules can pass,
how public regulation and policy are performed and how public services
are offered at street level through professional practice.

Particularly since the end of the Second World War, human rights have
become embedded in state-constructs across the world, particularly
where upholding the personal integrity of each individual person has
become a hallmark. The development has firmly established the liberal
constitutional democracy as an organizational norm which is optimal for
introducing, maintaining and enforcing human rights. How such an
organizational norm becomes operationalized, through what type of
democracy and what type of constitutionality, nevertheless varies between
nation-states.

Abiding by human rights, by enforcing a human rights standard that
upholds the indivisibility of rights in all relevant matters, will have enor-
mous consequences for the designs of activities in a nation-state, its regu-
lations, organizations and use of knowledge. However, rights must
actively be infused by lawmakers, bureaucrats and professionals through
implementation and enforcement, in each and all actions relevant to col-
lective problems-solving and coordination. In all relevant aspects of dem-
ocratic rule-of-law, the respect of the integrity of each individual as a
matter of human rights must be coherent and visible. By this way of
thinking, modern state-constructs that lay claim to abide by human
rights must let a system of rights become constitutive of any state activity
in the sense that one can clearly trace the system of rights and explain
how the state works by referring to rights.
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6 Child Protection as a Public
and Professional Service

Child protection is a public service aimed at protecting children against
detrimental care, that is different types of maltreatment (Kriz and
Skivenes 2014). Services are typically more rule-governed in the most
intrusive cases where child protection services coercively remove children
from their home. This means that on the one hand, the scope of what we
above referred to as negative discretion, in cases involving coercion, is
very narrow (see Burns et al. 2016). So-called in-house measures, on the
other hand, where parents’ and children’s rights to privacy and family life
are not infringed on in a significant manner, are typically less rule-
governed. Through in-house measures, then, the case-worker has more
scope to reach autonomous decisions, and has more responsibility to
enforce the rights of the child. In areas where case-workers” autonomy is
wide-ranging, their application of epistemic autonomy makes them more
directly accountable.

However, both of types of interventions are structurally and epistemo-
logically rule-governed practices of discretion. As the case-workers at
street level meet families and children who need assistance or protection,
the actions they can initiate are directly linked to the mandate they have
through the delegation of authority. Once this area of discretion is struc-
turally established through law-making, the decisional autonomy of the
case-worker, or in Goodin’s words, the ‘lacuna in a system of rules’, is the
jurisdiction to which professions lay claim to provide the best-practice
norms within the scope of negative discretion (Abbott 1988; Goodin
1986). It is in the lacuna of the system of rules that the case-workers of
child protection take on the traits of what we have discussed earlier as the
street-level ‘Lady Justice’.

Although child protection services across modern nation-states are
organized in different ways, many refer to the CRC as a legitimating
force. In this way, the CRC becomes a legal framework to justify
decision-making, policy development, organizational designs and regu-
lar law-making (see e.g. Skivenes and Sersdal 2018: Chap. 4 in this
book). The need for professionalization of child protection has grown
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out of the legislator’s need to rely on knowledge-based practice within
its services to fulfil its tasks in collective problem-solving and collective
coordination. The push for increasing professionalization is driven by
the development in knowledge about how best to protect children, but
as well by more advanced professional educators and practitioners,
those who receive services, and finally the democratic will embedded in
the legislators pushing to provide certain types of protection and not
others.

When children are subjected to varying degrees of maltreatment by
their care-takers, they need protection. The state, as the only entity to
exercise legitimate coercion, then has the legitimacy to intervene as long
as it can be justified that the intervention is in the child’s best interests (cf.
CRC Art. 3).

In increasingly pluralistic and complex nation-state systems, adequate
and knowledge-based interventions in child protection-cases cannot just
be directed top-down, or decided on in advance, if the rights of the child
are to be enforced. Thus, each decision needs to be made according to
individual interests, needs and preferences. Case-workers needs to assess
each particular child’s care context, comprehend all relevant facets and
act on the concrete distribution of resources to amend any maltreatment
that the child is subjected to. Thus, each professional is delegated the
authority and instructed to define what the problem at hand is, and then
to give an independent evaluation of what is required to solve the particu-

lar problem (Goodin 1986).

7 Contents of the Book

In Chap. 2, Kirsten Sandberg explains and explores the right to protec-
tion as it is embedded in CRC Art. 19. The chapter provides a legal
understanding of the child’s right to protection against maltreatment by
care-takers, and it also explores the obligations of states parties in imple-
menting the right to protection in professional practice and in policy. The
rights and obligations form the framework within which to exercise pro-
fessional judgment in the area of child protection, and specifying their
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content is a prerequisite for rights to be realized. The focus is on the
obligations to prevent and respond to maltreatment as well as on the best
interests of the child.

In Chap. 3, Asgeir Falch-Eriksen explains what human rights entail for
professional practice. The chapter elaborates theoretically and analytically
using a counterfactual, namely that human rights, and in particular the
CRC, is a standard point of reference for professional practitioners and
practices within and across nation-state systems of child protection. The
chapter elaborates on how rights challenge professional practice, and how
to best answer some of these challenges. It especially focuses upon how to
understand the child’s right to liberty once adulthood kicks in, and how
development must be carefully plotted out to maintain the integrity of
the person through to adulthood.

In Chap. 4, Marit Skivenes and Line Marie Sersdal discuss how the
rights of the child are operative in legislation across nation-states. The
chapter studies how governments have a range of steering mechanisms
and incentives to guide and rein in professional use of discretion in
decision-making. In their study, they examine how governments set a
standard for decision-making about the best interests of the child in
intrusive interventions. The empirical focus is the formulation of the
principle of the child’s best interest in child protection legislation in 14
countries.

In Chap. 5, Eileen Munro and Andrew Turnell illustrate the way the
role of professionals is constructed within an organization, and how the
design of such organizations helps or hinders them. They will use England
as an example that illustrates the range of organizational change that has
been needed both to allow and also to support rights-based practice.

In Chap. 6, Tarja Pos6 discusses how Art. 12 of the CRC, which is the
child’s right to participation, is operative through organizations of pre-
dominantly children with experience from child protection services, so-
called ‘experts by experience’. The chapter discusses how their messages
influence child welfare policy and practice. The focus is on one particular
Finnish group of experts by experience, and its immense impact on pol-
icy and practice.

In Chap. 7, Anne-Dorthe Hestbak examines the rights of young peo-

ple in out-of-home care. The chapter utilizes five articles in CRC as a
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lever to critically assess whether or not they are operative in professional
practice. The chapter highlights, for example, participation, protection
against harm, and whether or not children feel cared for or loved. The
chapter reaffirms the findings that young people being placed in institu-
tional care seem to live under considerably more disadvantaged condi-
tions than young people in foster care.

In Chap. 8, Elisabeth Gording-Stang problematizes practices of emer-
gency cases in child protection, and how child protection services some-
times must intervene without traditional legal safeguards. She uses court
decisions to shed light on how fundamental contradicting interests are
being considered and balanced by the courts, and how professional prac-
tice at the street level may learn from it.

In Chap. 9, Bente Kojan and Graham Clifford discuss whether the
avowed aim of a preventative approach in child protection, with strate-
gies that set out to avoid the very large moral and economic costs of
placement outside the family, is at all well served by the prevailing distri-
bution of child protection assistance to families and children. They dis-
cuss how rights-based, professional child protection work might be of
help.

In Chap. 10, Qivin Christiansen and Ragnhild Hollekim discuss how
principles of the CRC inform and challenge the practices of professionals
engaged in child welfare services’ preventive in-home measures. The dis-
cussion centres on the threefold relationship between the child, the par-
ents and the state. They question where to place the threshold for public
intervention in family life, and how to realize children’s rights to services
when their parents do not give their consent. They further discuss reasons
for and consequences following the fact that support to children is pri-
marily strived for through targeting parents. Finally, the chapter prob-
lematizes three possible consequences: the homogenization of parenthood,
reduction of complexity and the marginalization of children themselves.

In Chap. 11, Cecilie Basberg Neumann draws attention to the mean-
ing of social workers’ conduct of care practices with young children living
in residential child protection institutions. She is interested in identifying
what good care practices may be, and to discuss how these practices may
be understood as realizations of CRC Art. 3, on the best interests of the
child. Through observations and articulations of what social workers do
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when they provide care for children in residential institutions, she
attempts to show that good care practices for young children have a lot to
do with the social worker’s willingness to engage in sensitive, responsible
and embodied interactions with the children.

In Chap. 12, Elisabeth Backe-Hansen focuses on CRC Art. 12 as it
pertains to foster children. In addition to participation rights that all
children share, foster children have a set of administrative participation
rights related to their case. Foster parents have to share their parental
authority with persons of authority outside of the family. In contrast, she
discusses children’s participation in everyday decision-making as an inte-
gral part of family life, and what challenges may occur when foster chil-
dren and other children with participatory rights must interact.

The concluding chapter summarizes the main findings and discusses
their interconnection.

8 Conclusion

We are living in a time when systems of child protection across modern
nation-states receive massive criticism both nationally and internation-
ally. In particular, this pertains to out-of-home placements of children,
against parents’ expressed wishes. Voluntary in-house measures are mostly
ignored in this context. Different nation-states’ politicians, public offi-
cials, NGOs, professionals, scholars, the traditional and new media, all
participate in these discussions, from various points of departure. Since
child protection is characterized by controversy as well as being an aca-
demic field submerged in normative complexity and uncertainty, answers
and heated discourses about what constitutes ‘the best’ type of protection
abound.

However, rights are an equalizer, and children living in jurisdictions
that claim to abide by rights should not experience widely different prac-
tices if said practices are supposed to abide by the same framework of
legislation. Although there are widely different ways to perform child
protection services, the CRC provides us for the time being a common

goal.
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Open Access This chapter is licensed under the terms of the Creative Commons
Attribution 4.0 International License (http://creativecommons.org/licenses/
by/4.0/), which permits use, sharing, adaptation, distribution and reproduction
in any medium or format, as long as you give appropriate credit to the original
author(s) and the source, provide a link to the Creative Commons license and
indicate if changes were made.

The images or other third party material in this chapter are included in the
chapter’s Creative Commons license, unless indicated otherwise in a credit line
to the material. If material is not included in the chapter’s Creative Commons
license and your intended use is not permitted by statutory regulation or exceeds
the permitted use, you will need to obtain permission directly from the copy-

right holder.
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