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CHAPTER 2

Towards an Analytical Framework
to Study Annulments in the EU

Annulment actions are a legal weapon in the political fight between
actors. The aim of engaging in annulment litigation is to shape the mak-
ing of public policies and to influence the distribution of competences
or the flow of funds. To explore the politics of annulments, our starting
point is the proposition that courts can only speak in reaction to litiga-
tion initiated by actors enmeshed in complex policy conflicts. In that
perspective, the Court of Justice of the European Union (CJEU) and its
rulings are just a result of conflicts deliberatively escalated to the judicial
arena in the struggle between opposing actors to trigger favourable deci-
sions that serve their regulative and redistributive interests. Annulment
actions can thus be conceived as tools employed by stakeholders fight-
ing to defend their interests in a multilevel policy context. With this ana-
lytical vantage point come several questions. Most importantly, we must
answer the question of how to conceptualize annulment conflicts and
their underlying struggles. What are the relevant analytical questions to
raise? In this chapter, we seek orientation from existing scholarly works
in order to develop an analytical framework allowing us to engage in the
empirical analysis of annulment actions and the respective motivations of
actors.

In the following, we engage with three specific strands of literature
that potentially enrich and orient our understanding of annulment liti-
gation. They do so from different angles and thus contribute to different
aspects of our research. First, scholars interested in multilevel governance
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and evolution of the European Union’s (EU’s) political system inform
our understanding of how conflict emerges in the EU. Second, public
policy analysis forms our view on implementation and the role of judicial
proceedings in EU policy making. Moreover, third, judicial politics
underline that actors strategically shape legal conflicts. Based on commu-
nalities and differences with the arguments presented in these strands of
literature, we develop three specific research questions, which will further
guide our empirical analysis of EU annulment conflicts in the remain-
der of this book. In a nutshell, we argue that analyses of annulment
litigation need to focus on three aspects. First, we need to analyse the
motivations—particularly those of public actors—to understand why they
raise such cases. Second, we need to assess the actor configurations that
characterize and influence judicial proceedings. Third, we must identify
judicial outcomes (who loses and who wins?) along with their impact on
policy substance and distribution of competence in the EU multilevel
setting.

RESEARCH QQUESTIONS

Essentially, we address three research questions. They are related to (1)
the use of annulment actions, (2) their structure, and (3) their outcome
and impact.

Our first question deals with the emergence of annulment actions:
why do actors decide to litigate? The EU’s multilevel policy process
involves many distinct actors located at different governmental levels and
active in different arenas. As a result, a wide array of interests, political
preferences, values, cultures, and understandings interact and sometimes
clash in the policy process. Conflicts between these actors have been
widely studied in the context of policy making in the legislative arena.
Sometimes, however, these policy conflicts are resolved within the judi-
cial arena. Annulment actions constitute one legal channel for resolving
some of these policy conflicts within the judicial arena. The question,
however, is what motivates actors to turn to annulment actions to pursue
their goals in the EU’s multilevel policy context?

The second question deals with the structure of annulment actions.
On a descriptive level, we ask about which actor configurations charac-
terize annulment actions. The multilevel governance approach conceives
EU governance as composed of a variety of interactions between a wide
range of actors in the EU public policy process. What kind of actor
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configurations can we observe in annulment actions? Who litigates most
and why? Are the conflict lines observable in the policy process reflected
in litigation constellations? Which alliances and lines of cooperation are
we likely to observe, and why? On a more analytical level, we therefore
ask about determinants of different actor configurations and explore the
impact of structure in this regard.

Third, we explore the outcome of annulment actions (i.e. rulings).
How often are annulment actions successful, and why? Are some actors
more likely to win than others? And are some actor configurations more
successful than others? Most importantly, we explore the question of
how certain we can be that any observed link between litigant configu-
ration and judicial outcome results from a causal impact of that litigant
configuration on the Court and not from unobserved factors that give
rise to different litigant configurations and legal outcomes at the same
time. In this regard, we also assess the impact of annulment actions on
the multilevel policy context and on policy stakeholders and explore
whether legal success in court is always aligned with political success or
not. The discussion below will elaborate these different lines of inquiry.

MULTILEVEL (GOVERNANCE AND CONFLICT IN THE EU

Much of the literature on multilevel governance looks at the EU as a
specific political system. It provides important insights on actors and
shapes our thinking on how conflict emerges from their interactions in
the European political arena. Since the early 1990s, the EU system has
been increasingly characterized as multileveled. In contrast to classical
political systems, the multilevel concept stresses vertical collaboration,
the multiplicity of actors taking part in EU governance, and the loose
coupling of levels and arenas (Marks 1993; Marks et al. 1996; Hooghe
1996; Benz and Eberlein 1999; Hooghe and Marks 2001; Tatham and
Bauer 2014b). The multilevel governance perspective focuses—at least
conceptually—on the opportunities emerging from interaction, coordi-
nation, and cooperation of governments and non-state actors on mul-
tiple levels, forming institutional linkages and politics beyond a clear
hierarchy (Tatham and Bauer 2014a). Implicitly, in these interac-
tions, conflicts about policy and the distribution of competences play a
key role. They do so, for example, in the form of rivalry between sub-
national actors and national governments in their relationship with the
EU (Hooghe and Marks 2001, 115). However, the conceptualization
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of the conflict surrounding multilevel governance arrangements has been
afforded less room than the analysis of new forms of collaboration and
engagement. On the rare occasions that policy conflict gets more atten-
tion, as in the cases with the joint decision trap (Scharpf 1985, 2006;
Falkner 2011), multilevel conflict is conceived as a constraint for col-
lective action. Conflict is typically associated with a form of blockage
rather than as a dynamic process able to escalate diverging views to an
eventual (court) decision. Thus, although conflict is implicit in this litera-
ture, it has not been a central concern for multilevel governance scholars.
Consequently, it seems fair to stress the limitations of existing works on
EU multilevel governance when it comes to the emergence of conflicts
among actors of various political levels, the mediation of such conflict
over policy decisions by the judiciary, and the potentially resulting new
dynamics, feedback effects, and structuring elements for public policy. To
be fair, Stone Sweet (1999) and Kelemen (2011) have laid some ground-
work for analysing the role of legal conflict from a perspective of multi-
level governance. In particular, Kelemen’s argument about an emerging
Eurolegalism stresses how features of the EU system link to litigation.
Yet these works focus on the emergence of court rulings rather than their
specific characteristics and outcomes.

It is not that multilevel conflict has been completely absent from
pertinent scholarly conceptualizations. Empirical accounts found that
the propensity for multilevel conflict has increased in the EU in recent
decades (Bauer and Trondal 2015a, b). This rise has occurred for a num-
ber of reasons. With the intensification of EU integration in level and
scope (Biesenbender 2011; Borzel 2005), there was just more to argue
about. Since each treaty change increased the scope of issues the EU is
able to legislate, the potential for disagreement about how to legislate,
implement, and enforce legislative decisions automatically expands.

Besides, with the delegation of new powers to the supranational level,
the boundaries of the competences and the precise procedures applying
to the related decision-making processes often become—before accepted
routines emerge—a matter of contest (see, for example, Farrell and
Héritier 2007; Hartlapp 2018). Thus, the legal transfer and the practical
wielding of new supranational powers do increase the potential for
national resistance (Saurugger and Terpan 2013; Crespy and Saurugger
2014; Mathieu and Bauer 2018), as well as for conflicts between
supranational and national authorities. Even in spite of an increasingly
differentiated integration process (Holzinger and Schimmelfennig 2012),
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the trend towards vesting ever more competence at the supranational
level remains unbroken; every revision of the founding treaties has con-
ferred more powers to Brussels. Therefore, it does not come as a surprise
that the potential for contesting the usage of these powers and the proper
application of emerging rules become ever more likely (Bauer 2001).

If the range of issues to argue about has increased, so has the num-
ber and diversity of actors taking part in the policy process. At the insti-
tutional level, the days when the Commission and the Council were
the sole relevant actors of EU policy making are long gone. With the
increasing influence of the European Parliament (EP) (Corbett etal.
2011), the formal integration of the Council of the European Union
(Naurin and Wallace 2008), political moves of the European Central
Bank (Glockler et al. 2016), and the boom of EU agencies, EU regu-
latory networks, and various types of committees (Dchousse 1997,
Christiansen and Kirchner 2000; Egeberg 2006), the EU institutional
landscape has become considerably more complex. First, each new actor
comes with its own institutional interests, which may clash with those
of the preexisting actors. Second, as these emerging actors are gradually
empowered, their incentive and capacity to engage in conflictive rela-
tionship with the remaining actors increase as well (Bauer and Becker
2014). Enlargement has had a similar effect, as it increased the diversity
of interests and political preferences (Meardi 2000; Kvist 2004) and gen-
erated distributional tensions between the member states (Pluemper and
Schneider 2007). In short, with the growth of the EU and changes in
its institutional setting, the propensity for tensions and conflicts among
its components has increased (Ege etal. 2018). Indeed, the heteroge-
neity of identities, interests, and situations among actors pertaining to
the same political system increases the likelihood of conflict (Blau 1977;
Horowitz 1985). Yet the constitutional and therefore locked-in status
of much of EU governance and the high number of veto players make
it very difficult for each institution individually to influence the course
of EU policies via the legislative channel. These rising constraints have
been shown to foster informal politics (Christiansen and Neuhold 2013)
and may well encourage the use of litigation as an alternative strategy to
achieve political objectives (Swenden 2006, 79).

At the same time, the EU’s policy process shifted from technocracy
to a more contentious style of decision making. From the mid-1980s,
with the turn from government to governance and with the broad-
ening scope of issues covered by EU policies, a multitude of interest
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groups (financial institutions, industry, non-profit organizations, and
regional and local governments) began to mobilize and intervene in
the policy process, intensifying the political pressures on decision-taking
elites (Mazey and Richardson 1993; McLaughlin and Greenwood
1995; Tommel and Verdun 2008). Subnational governments have also
entered the picture, with the establishment of representative offices in
Brussels (Bauer 1996) and via their participation in regional policy mak-
ing through the partnership principle (Bauer 2002). Far from fostering
consensual decision making across governmental levels, this has fuelled
political conflict and rivalry between central and subnational governments
(Hooghe and Marks 2001, 115; Trondal and Bauer 2017).

In parallel, not only has the EU policy process been permeated by
interest groups and subnational actors, it has also become increasingly
vulnerable to pressures from public opinion (Hooghe and Marks 2009;
Hix 2011). The popular opposition to the EU project expressed by cit-
izens via referenda (Danish rejection of the Maastricht Treaty in 1992,
French rejection of the Constitutional Treaty in 2005, and the recent
British refusal to remain in the EU) has further made clear that public
opinion matters. As they take part in the confrontation of interests that
mark the EU political process, public opinion, interest groups, and sub-
national governments have significantly increased the potential for con-
flict in the EU.

Finally, in the last few years, the rise of tensions and crises on the
global scene has intensified the potential for conflict within the EU.
With the financial crisis and Great Recession, the explosion of armed
conflicts in its southern and eastern neighbourhood, and the ascent of
a new nationalism, the EU has been jumping from one crisis to another.
Caught between gravity and urgency, the EU and the member states
search for ways to manage and solve these crises. The results are often
situations with high distributional stakes, which increases the propen-
sity for conflict, as illustrated by the Greek crisis, the refugee crises, and
the Brexit process. Solidarity crumbles with the growing divergence of
interests between net donors and net recipients of EU spending policies
(Scharpf 2017), between the Visegrad Group and the remaining member
states about refugees, and between pro-European and Euro-sceptics—
to name just a few of the cleavages along which the EU currently risks
being broken apart.

In sum, we see a changing nature of the EU political system and
of policy making towards ever greater complexity and ever greater
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fragmentation. Competence and influence are shared and contested
between many more actors at different levels than was traditionally the
case. Kelemen (2011) argues that this has led to the substitution of
consensus-oriented styles of policy making and embedding of policy
struggles within networks with a more adversarial style of policy making
and conflict. Such policy making—much like in the United States—
increasingly relies on the threat and use of litigation. The strength of
his argument is to link system features to litigation, therewith providing
much support for an increasing relevance of litigation, including annul-
ment actions. At the same time, the argument raises many new questions
that engage more deeply with the link between system and litigation.

When do multilevel policy conflicts among the different actors
populating the EU lead to litigation? What motivates policy actors to
take the judicial step and turn to courts? Litigation may make sense
for private actors that do not formally take part in the policy decision-
making process. To them, activating judicial policy making through judi-
cial review may appear as a promising mechanism. Litigation is more
puzzling, however, when initiated by public actors who do take part in
the EU decision-making process and most likely have done so in the very
process from which the contested act or decision emerged. Yet annul-
ment actions are regularly raised by member states, the Commission, the
Council, and the EP. Why do these public actors litigate? What do they
expect from a CJEU ruling? Which benefits do they draw from engag-
ing in judicial proceedings? These are a first set of key questions that will
structure our research.

Even more so, the multilevel structure of EU governance creates
conflict that exhibits a multilevel structure as well. In fact, raising aware-
ness of the fact that the EU’s governance arrangement is characterized
by multilevel actor configurations and thus requires interaction, coop-
eration, and coordination among different kinds of policy stakeholders
and policymakers at different levels of government has been one of the
main achievements of research on multilevel governance. When ana-
lysing annulment actions as one mechanism to resolve such multi-
level conflicts, we should thus assess to what extent multilevel conflict
configurations translate into multilevel litigant configurations during
judicial proceedings.

After all, annulment proceedings do not always comprise only
one applicant attacking only one defendant. While those simple
configurations make up for the majority of cases, there are a significant
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number of judicial conflicts that exhibit a more complex structure, where
several actors can simultaneously challenge one EU measure or where
additional policy stakeholders decide to intervene in the conflict in sup-
port of the applicant or the defendant. Annulment conflicts are thus
often complex, multi-actor, and multilevel. So far, however, we know
rather little about the conditions under which multilevel governance sys-
tems give rise to simple and/or complex judicial conflicts.

EU Poricy MAKING AND LITIGANT CONFIGURATIONS

Research on EU policy making, the second literature strand relevant to
our interest in annulment actions, provides insights into actors’ motiva-
tions to engage with litigation. Students of EU public policy making have
explored the interaction between judicial proceedings and policy making.
Some are interested in the effect of litigation on policy making, others on
litigation during implementation as a later stage in the policy cycle.

There is an important body of research on judicial policy making and,
more generally, on the increasingly prominent role of courts in policy
making and governance (Stone Sweet 1999; Hirschl 2008). In the EU,
we know that the Court has played a crucial role in the construction of
the EU legal order (Burley and Mattli 1993; Stone Sweet and Brunell
1998) and in favour of market integration and harmonization (Alter and
Meunier-Aitsahalia 1994; Scharpt 2010). More recent work has empha-
sized the influence of rulings in other areas such as social policy (Conant
2006; Martinsen and Falkner 2011), gender equality, environmental
issues (Cichowski 2007), health care policy (Martinsen 2015), and gam-
bling policy (Adam 2015). Thus, litigation matters politically because it
shapes public policy.

Frequently, these studies explore interactions between the Court, the
legislative process, and other relevant stakeholders in detail, even if the
overall impact of rulings on policy making is constrained (Martinsen
2015; Mathicu et al. 2018). Yet while a great share of this literature is
interested in understanding court agency and the power of the CJEU to
influence the course of integration, the full scope of the Court’s agency
and power relative to other actors and forces in EU policy making is yet
to be determined. Among other things, this is due to the prevalence of
different theoretical perspectives on the Court and the methodological
difficulty inherent in researching court agency when decisions are taken
behind closed doors (Vauchez 2015).
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In contrast to these studies, this book focuses mainly on motivations
and structural conditions that lead to litigation. In this context, we
distinguish political and legal opportunity structures that influence
actors’ decisions to turn conflict into litigation. In his seminal study
on anti-nuclear protest movements, Herbert Kitschelt showed that
differences in the openness of national political systems for input and dif-
ferences in their capacity to implement policies shape the level of pro-
test (Kitschelt 1986; see also Epp 1998; Boyle 1998). Where more access
points exist in a political system, for example through separation of pow-
ers between the executive and the legislature or centralization of the
state, there are fewer structural opportunities for protest and litigation.

While political opportunities certainly play a role in the use of litiga-
tion, the literature on social movements’ legal mobilization shows that
legal opportunities are decisive. Some even argue that legal opportu-
nity structures explain more of the across-country variation in litiga-
tion than the respective political opportunity structures (Hilson 2017).
Legal opportunity structures comprise two elements: access to courts and
legal stock (Hilson 2002; Vanhala 2011). From a procedural perspec-
tive, access is enabled or constrained by laws on locus standi or standing
rights of the claimant to file suits, court control of their docket, or length
of procedures (Vanhala 2012), as well as by rules about who carries the
costs of legal procedures. In addition, what matters from a substantive
perspective is available precedent case law and the relevant statutory basis
to which the conflict can be linked. This legal stock helps lawyers formu-
late and carry through with legal disputes (Andersen 2005). Social move-
ments obviously have alternative instruments at their disposal to push
forward their policy goals. They can rely on lobbying, public protest, or
litigation (Bouwen and McCown 2007). The literature found that the
extent to which they rely on litigation is highly dependent on the relative
openness of the legal system in which they are operating. Where access
to courts and judicial review is restrained, social movements tend to turn
away from litigation and favour other strategies. By contrast, in countries
with a largely unrestricted access to courts, social movements are much
more active within the judicial arena (De Fazio 2012).

Turning to EU studies, Alter and Vargas explain variation in the use of
litigation strategies to push for equal pay with a combination of political
and legal opportunity structures (Alter and Vargas 2000). Conant et al.
(2017) state that the increasing relevance of formal law and lawyers who
interact with cultural and legal institutions go hand in hand with rises
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in litigation activity. Besides legal and political opportunity structures
they deem micro-level characteristics, such as information or available
resources in the form of in-house lawyers or pro bono legal advice as well
as identity politics, to be important. Hartlapp (2018) has shown that
differences in the level of litigation between the Council, the EP, and
the Commission can be explained by their different organizational char-
acteristics. According to her, organizational structures inside and across
EU institutions must be taken into account when trying to understand
legal mobilization in horizontal annulment actions. In the legislative pro-
cess, the Council can assure its positions most easily. The Commission
as agenda setter, in contrast, faces the strongest incentives to mobilize.
The EP does so as well to an increasing extent, particularly since the
Treaty of Maastricht entered into force. According to Hartlapp (2018),
the internal decision-making process provides the Commission with the
greatest freedom to launch annulment actions, the Parliament is some-
what constrained by a possible negative vote in the plenary, while the
Council needs proactive agreement from all member states to launch an
annulment. However, her analysis also indicates that agency inside these
institutions matters a great deal.

More generally, mobilization studies have addressed the link between
the rise and the impact of litigation. While litigation has initially raised
much enthusiasm among social movements, researchers found that
judicial success was generally unable to bring about the social changes
pursued (Scheingold 1974; Handler 1978, 24; Rosenberg 1991).
Nevertheless, social movements were able to draw indirect benefits
from litigation, such as raising their own legal capacity and the public
awareness of their cause. Litigation was able to consolidate movements’
struggling culture and collective identity and thereby triggered mobi-
lization and support to improve their bargaining position in the politi-
cal arena and change predominant legal understandings and paradigms
(Scheingold 1974; Lobel 1994; McCann 1994, 1998, 2008). All of
this echoes the argument by Adam ct al. (2015) that member states use
annulment actions without always aiming at judicial success, as judicial
success can be unrelated or even negatively related to the litigant’s goal
of raising an annulment action in the first place (see also the examples
presented in Chapter 1).

Besides its relevance for policy making, litigation also matters at later
stages in the policy cycle. We discern three ways in which judicial pro-
ceedings matter for implementation and compliance research. Research
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has repeatedly shown that subnational actors play a decisive role dur-
ing policy implementation. The national failure to comply with EU
law and the subsequent initiation of the infringement procedure by the
Commission are often related to conflicts taking place within the mem-
ber states. For example, the dispersion of powers within the member
states (visible as veto players interfering in the implementation of EU
policies), can favour implementation failures (Haas 1998; Haverland
2000; Mbaye 2001; Guiliani 2003). Likewise, compliance conflicts with
the Commission relate to national party politics (Treib 2003, 2010)
and interest-representation systems (Lampinen and Uusikyld 1998;
Mbaye 2001). Where such conflicts lead to late or incorrect implemen-
tation, subnational actors, in particular private actors, may litigate before
national courts to bring their state into compliance with EU law (Borzel
2000; Van der Vleuten 2005; Hartlapp 2008; Hofmann 2016).

Following the top-down perspective of the first generation of
American policy implementation scholars (e.g. Pressman and Wildavsky
1973; Dunsire 1978; Sabatier and Mazmanian 1979), EU implemen-
tation studies often have an inherent pro-compliance bias. Litigation is
either an indicator of an instance in which the Commission has been able
to uncover implementation failure (i.e. litigation emerges when mem-
ber states fail to comply with EU law) or even as an indicator showing
how implementation outcomes improved over time. When analysing the
role of judicial proceedings in the policy process, implementation schol-
ars want to uncover the conditions of implementation failure. They ana-
lyse the conditions under which legal proceedings are used in the EU’s
system of multilevel governance to bring domestic policies in line with
existing European requirements (Mbaye 2001; Hartlapp 2005; Borzel
et al. 2010; Steunenberg and Rhinard 2010; Borzel et al. 2012).

From this classical top-down implementation perspective, litiga-
tion can be interesting whenever it helps us to capture implementation
outcomes and to understand compliance failure. This perspective over-
looks, however, that litigation can be chosen as a strategic option by the
Commission to advance their goals in the EU policy process (Schmidt
2000; Blauberger and Weiss 2013). By threatening to trigger CJEU-
driven policy making in areas where the Council resisted legislation pro-
posed by the Commission, the Commission has managed to change the
Council’s default position, coaxing member states into action. Related
scholarship analyses how policy actors can strategically use the shadow
of litigation in order to influence the policy process (Falkner 2011).
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Here, litigation or the threat of litigation matters because it affects
the Council’s calculations of the cost benefits of adopting new legisla-
tion and, as a consequence, affects the balance of power between the
Commission and the Council.

Finally, litigation can be looked at as a component of the struggles
taking place between implementing actors, along the lines of the bot-
tom-up approach of the American policy implementation literature
(Lipsky 1971, 1980; Elmore 1979; Barret and Fudge 1981). Here, turn-
ing the implementation perspective on its head, implementation is con-
ceptualized to depend primarily on the multiple actors at the application
level. From this perspective, conflict and struggle is not an anomaly but
rather a natural component of the policy process. Consequently, litiga-
tion is best understood as part of these struggles about the outcome of
EU public policy making.!

In sum, the literature on implementation, compliance, and Europeanization
has so far underlined three ways in which judicial proceedings interact with
the EU public policy process. First, scholars interested in compliance have
shown that proceedings can help improve national compliance with EU legis-
lation. Second, we also know that the shadow of litigation can be used by the
Commission to increase its power vis-a-vis the Council in the EU policy-mak-
ing process. Third, it has shown that domestic politics often determines the
way in which member states react to the CJEU’s rulings. With these analyt-
ical focal points, this literature has predominantly focused on the impact of
the judicial proceedings (or the threat thereof) on multilevel policy dynam-
ics. However, what about the inverse relationship? How do multilevel politics
affect the emergence of litigation?

If we combine the insights concerning litigation from the multilevel
governance literature and from the implementation and Europeanization
literature, it should be clear that litigation and jurisprudence do not
emerge in a political vacuum. Neither does annulment litigation. On the
one hand, we need to study the impact of annulment rulings by analys-
ing how they feed back into conflictive multilevel policy processes. Who
are the winners and losers of annulment actions? Are actors losing the
legal battle also always losing the underlying political battle? On the
other hand, we need to assess how annulment litigation emerges from
(supranational) compliance failures as well as from more general dys-
functionalities and conflicts in the multilevel governance process. What
can different kinds of litigant configurations tell us about the underlying
political conflicts in this regard?
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JupiciAL POLITICS AND JUDICIAL SUCCESS

Finally, the literature on judicial politics and judicial behaviour provides
obvious insights that need to be taken into account in any kind of anal-
ysis of annulment litigation. In the EU context, the question of judi-
cial behaviour relates to how judges of the CJEU make their decisions.
Legalists emphasize judicial objectivity, claiming that judges’ decisions
are predetermined by EU law (Barav 1979). They reject the idea that
judges’ decisions are influenced by political or ideological preferences.
Judges” work is conceived as purely technical, apolitical, and based on
methodologies of legal interpretation. Yet several alternative models of
judicial behavioural models, strongly informed and influenced by judi-
cial politics in the United States, have been developed. Proponents of
an attitudinal model of judicial decision making claim that judgements
and legal interpretations are never fully determined by the objective
merits of a case or by a specific legal method (Segal and Spaeth 2002,
53). Rather, there is a margin of interpretation of the law and of the
case. This gives judges a lot of freedom within these margins and grey
areas, which they can use to rule in accordance with their ideological
preferences. In the case of the CJEU, judges are said to be ideologi-
cally biased in favour of European integration (Mattli and Slaughter
1998). Moreover, there are proponents of a strategic approach to judi-
cial behaviour. This approach acknowledges judges’ discretion and the
need for interpretation, too. Yet proponents of the strategic approach
contend that judges cannot freely use their freedom for interpretation
to impose their ideologically preferred outcomes. Since they rely on the
acceptance of their judgements and wish to uphold their authority as a
well-accepted institution, they have to take the expectations of key liti-
gants and societal stakeholders into account as well. In this sense, they
will adjust their judgements to the specifics of the respective (political
or social) situation and rule in a way that will avoid widespread disa-
greement and political retaliation (Segal and Spaeth 2002, 100). In
the context of the CJEU, for example, judges’ capacity to follow their
preference for EU integration is argued to be limited by the anticipated
reactions to their rulings by key member states (Garrett et al. 1998;
Carrubba et al. 2008; Larsson and Naurin 2016; Dederke and Naurin
2018). The presumed need to rule strategically in order to avoid non-
compliance or political retaliation constrains the Court’s formal inde-
pendence. Carrubba et al. (2008) show, for example, that when a large



34 C.ADAMET AL.

number of powerful member states oppose the Commission in court,
the Commission’s chances for success are substantially lower than when
it does not face such an opposition. According to Carrubba and his col-
leagues, this effect is due to the Court’s anticipation of the member
states’ reactions to its rulings. When several strong member states take
part in a judicial conflict, the Court may anticipate that a ruling that
would be negative for them could be neutralized through legislative
override. Besides, member states enjoying the status of strong political
power in Brussels are less vulnerable to reputation pressures and, there-
fore, are more likely (than weak member states) not to comply with a
ruling that is problematic for them.

Interestingly, the scholarly debate about whether or not the CJEU
is in fact contained by member state influence (Conant 2002) is—by
and large—a debate about whether the Court is independent or not.
Consequently, this debate risks losing track of the possibility that the
Court might be very independent in some context but rather con-
strained in other contexts. According to Mathieu et al. (2018), it is,
however, essential to keep this possibility in mind and to explore to
what extent the policy context from which litigation emerges system-
atically mediates the Court’s behaviour. This policy context might
lead the Court to be more concerned with strategic concerns, giv-
ing it more room for ideologically biased interpretations, or it might
confront the Court with very different kinds of legal questions. Since
extant research has mainly looked at CJEU behaviour in the con-
text of preliminary reference procedures, it has mainly looked at the
involvement of member state governments submitting legal briefs to
the Court. Whenever we deal with actions for annulment, however,
we are likely to encounter a more diverse and complex actor constel-
lation, which can include member state governments, regional govern-
ments, interest groups, companies, and EU institutions all at the same
time. In light of extant research on judicial behaviour, this empirical
fact highlights the need to analyse the conditions that give rise to
such complex actor configurations. Moreover, it feeds the interest in
whether these litigant configurations influence the Court in any kind
of way. In any case, an exploration of the role and impact of annul-
ment litigation cannot ignore judicial behaviour and the potential rela-
tionship between potentially quite complex actor configurations and
judicial behaviour.
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CONCEPTUALIZING MULTILEVEL
ANNULMENT CONELICT

Actor configurations in multilevel policy conflicts and in annulment
actions are key analytical interests to us. Essentially, we distinguish
between horizontal and vertical annulment conflicts depending on the
location of the main opponents in the multilevel system. Moreover, we
distinguish between simple and complex actor configurations.

Hovizontal v. Vertical Conflict

In cases in which supranational institutions litigate against another supra-
national institution, the cleavage is horizontal. The conflict runs between
actors situated at the same level of the EU system. Take the EP as an
example. Traditionally, the EP held powers to decide about non-com-
pulsory budget spending and has used these competences to strategically
expand its powers, for example by increasing non-compulsory expendi-
tures. When the Council challenges the legality of the general budget
(e.g. C-34/806), it carries conflict between the two EU institutions to the
judicial arena. Such conflict may emerge between other institutions situ-
ated at the supranational level of the EU system, too. We refer to these
cases as horizontal cases, since both opponents are located at the supra-
national level (see Fig. 2.1).

In contrast, in actions initiated by actors from the national level—
whether these are national governments, regional entities, or private
actors—the dominant conflict cleavage is vertical. Therefore, we refer to
these cases as vertical conflicts throughout the book (see Fig. 2.2). Good
examples for this are conflicts over the appropriation of EU funds when
these supranational funds are spent and administered by national enti-
ties. Where EU institutions try to interfere in a legally binding way with
how to spend and administer that money or decide that national entities

horizontal conflict

EU Institution |€ > EU Institution

Fig. 2.1 Horizontal conflicts (Source Own compilation)
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Fig. 2.2 Vertical
conflicts (Source Own vertical conflict

compilation)

MS

EU Institution

subnational

have misspent that money, we often witness vertical conflict that regu-
larly leads to annulment litigation with vertical actor configurations (as
depicted in Fig. 2.2).

Based on the location of the applicant for legal action within the mul-
tilevel system, we thus distinguish between different kinds of annulment
conflicts. Since the legal defendant in these situations is always situated
at the EU level, this distinction is mainly driven by the location of the
applicant at either the national level (vertical conflicts), or the suprana-
tional level (horizontal conflicts).

Simple v. Complex Conflicts

Moreover, we consider conflicts to have complex actor configurations
where they involve more than one actor on either side of the judicial
conflict. Whereas the primary conflict cleavage determines whether con-
flicts are considered as vertical or horizontal conflicts, the annulment
conflicts are often characterized by additional secondary conflict cleav-
ages. Member state governments or other EU institutions can join hori-
zontal conflicts by acting either as additional litigant or as intervener in
support of the supranational litigant. Thereby, these horizontal conflicts
acquire an additional vertical conflict cleavage. In these cases, the mem-
ber state and the supranational institution form a multi-actor, and in fact
multilevel, alliance against the defending EU institution. Importantly,
however, this vertical cleavage can exist on either side of the conflict.
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Member state governments can act in ways other than in support of
applicant institutions. They can also oppose them by joining the case in
support of the defendant. In these cases, the litigant institution faces a
multi-actor defence coalition. We can even find configurations charac-
terized by a situation in which multi-actor applicant coalitions confront
multi-actor defence coalitions (see Fig. 2.3). All of these multilevel
horizontal conflicts are complex conflicts. Such a conflict configuration
emerged, for example, over the regulation of the hazardous substance
decabromodiphenyl ether (DecaBDE) in which the EP and Denmark,
with the support of Finland and Sweden, initiated, actions for annul-
ment against the Commission, which was itself supported by the United
Kingdom (C-14,/00).

Yet complexity is not always induced by the involvement of member
state governments joining horizontal conflicts. Additional EU institu-
tions that join cases on the side of the applicant institution or on the side
of the defendant institution can also induce complexity. A good exam-
ple of this is the negotiation of an agreement between the EU and the
United States of America on the processing and transfer of passenger

horizontal conflict with complex actor constellations
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Fig. 2.3 Complex horizontal conflicts (Source Own compilation)
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name record data. The Council had proposed that air carriers should
be allowed to transfer the data to the United States Department of
Homeland Security, while the EP—being concerned with citizens’ data
privacy—questioned this practice. Sharing these concerns, the European
Data Protection Supervisor sided with Parliament once an action for
annulment was initiated (joined cases C-317/04 and C-318/04).
On the defendant side, the Council found support from the European
Commission and the United Kingdom, all of whom defended the agree-
ment in court (Hillion and Wessel 2009, 576). Whenever such secondary
cleavages are relevant, we consider conflicts to be complex actor configu-
rations as opposed to simple actor configurations.?

Similarly, vertical cases can also be characterized by more than one
conflict, with additional and important secondary conflict lines. Other
member state governments might object to the application for annul-
ment and join to support the defending EU institution. The same is true
for other subnational actors. This way, the conflict between two member
state governments can find expression in them supporting different sides
in the conflict as illustrated schematically (see Fig. 2.4).

A MULTILEVEL AND MULTI-STEP
ANALYTICAL APPROACH

This conceptual approach guides and structures the remainder of this
book. While we address each research question individually, our analyt-
ical goal is to formulate a more general argument about how elements
of the public policy process and elements of the judicial process feed
into each other to determine the political role of actions for annulment.
While the policy context of the cases may explain actors’ decision to
take use annulments, these decisions influence—but do not determine—
eventual litigant configurations. In turn, the litigant configuration rep-
resenting the structure of the legal conflict is able to affect the legal
discourse during proceedings. After all, litigants take part in proceedings
because they hope to influence these in their favour. The information
and arguments made by the different kinds of litigants can influence—
but hardly determines—the Court’s interpretations and judgement.
These interpretations and judgements not only determine legal winners
and losers, but also affect the policy substance and the distribution of
competences in the EU’s system of multilevel governance by influencing
current and future policy context from which new conflicts arise.
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vertical conflict with complex actor constellations
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Fig. 2.4 Complex vertical conflicts (Source Own compilation)

The process that in the end determines the impact of court rulings
thus resembles an analytical chain that has been studied already.
Referring to a filtering process, delta, or funnel, these works look at the
chain of events as a narrowing passageway and seek to understand what
shapes the eventual litigation (Klages 1983; Glenn 1999; Van Waarden
and Hildebrand 2009). In contrast, the principal contribution of this
book consists of promoting a comprehensive approach to studying the
role of judicial proceedings by analysing them within multiple interre-
lated steps as one element within a continuous multilevel policy process.
Thereby, we try to go beyond looking merely at the use of litigation,
at litigant configurations, or at judges’ decisions in isolation. Instead,
we consider them to be linked in a chain-like fashion. A comprehensive
understanding of annulment litigation in the multilevel system must
take this chain-like linkage into account. This view has affinities with the
policy-cycle perspective (Easton 1965), composed of distinct phases that
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feed into each other (agenda setting, policy making, policy implementa-
tion, evaluation, agenda setting). Likewise, the way judicial proceedings
intervene in the multilevel policy process can be looked at as a sequential
chain, where multilevel policy conflicts lead to litigation and structures
litigant configuration. This, in turn, affects judicial outcomes, which,
through their policy and institutional impacts, feed back into the multi-
level policy process. The chain-like approach that centres on litigants as
the starting point to policy change is thus very similar to the bottom-up
approach within the implementation literature.

Based on this analytical and conceptual foundation, the next chap-
ter will provide the relevant information about the legal background of
annulment actions (Chapter 3). We will then briefly explain our meth-
odological approach (Chapter 4) before presenting three empirical chap-
ters addressing the questions mentioned above. First, we will explore
the motivations underlying policy actors’ use of annulment actions
(Chapter 5). Second, we will address the rise of complex actor con-
stellations in annulments proceedings (Chapter 6). We will finalize our
empirical investigation with judicial success and the impact of annulment
actions (Chapter 7) before we draw general conclusions in a final chapter
(Chapter 8).

Casgs CITED
See Table 2.1.

Table 2.1 Cases cited in this chapter

C-34/86 Judgment of 3 July 1986, Council v. Parlinment, C-34 /86,
EU:C:1986:291

C-317/04; C-318/04  Judgment of 30 May 20006, Parliament v. Council, Joined
Cases C-317/04 and C-318/04, EU:C:2006:346

C-14/06 Judgment of 1 April 2008, Parliament v. Commission,
C-14,/06, EU:C:2008:176
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1. Following this line of reasoning, some authors integrated court rulings and
the CJEU into Europeanization research emphasizing the way national
struggles co-shape the policy implementation process. These works dis-
cuss conflict structures in the national arena as an explanation for national
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response to the CJEU’s case law (Blauberger 2012, 2014; Schmidt 2012,
2014).

2. In a recent article on Norwegian Supreme Court judgements, Skiple
et al. (2016) use a similar but wider definition of complex cases identified
‘through the number of third parties supporting a litigant (i.e. legal inter-
venient), the number of justices who voice their opinion and the number
of words in the majority opinion” (Skiple et al. 2016, 9).
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