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Abstract Taiwan, as one of the jurisdictions comprising the so-called “fourth wave
of democratization,” fundamentally altered its criminal justice system over the
course of just decades. This was particularly true with respect to the rule of law and
the procedural law around the exclusion of evidence. For example, although ille-
gally obtained, or “tainted” evidence may be crucial in the search for the truth, it is
to be excluded if it was obtained under certain circumstances, including torture or
coercion. The legal theory behind this area of Taiwanese law is grounded in the
common law criminal justice system, although Taiwan has developed its own
procedures and remedies. How illegally obtained evidence is excluded in
Taiwanese criminal procedure is discussed, as is the melding of the Thai approach
with its theoretical basis in Anglo-US criminal procedure. Both practical and the-
oretical perspectives are explored and the gaps between the formation of legislation
and its enactment into judicial practice are addressed.
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1 Introduction

Taiwan’s legal system is committed to the rule of law as well as to respect for
human rights. It bridges the legacy of Chinese law from the penultimate century
with modern legal rules. With regard to the criminal justice system, and more
particularly with regard to fact-finding in criminal proceedings, Taiwan’s Code of
Criminal Procedure (CCP: | E3F3A1%") obliges the authorities to search for the
truth, while protecting human rights at the same time.> These principles also
translate into the making of exclusionary rules: While all authorities are bound to
search for the truth in a criminal investigation (Art. 2 of the CCP?), they must not
put the search for truth above all other considerations.* The Taiwanese criminal
justice system sets clear limits with the provisions of the CCP.> Therefore, criminal
proceedings may not be initiated and punishment may not be imposed other than in
conformity with the procedure specified in this Code or in other laws.

If evidence is obtained in violation of procedural rules, the question thus arises
as to whether such evidence can be excluded from the fact-finding process.® From
the point of view of courts, according to Taiwanese law exclusionary rules serve
different purposes: (a) protecting human dignity of the defendant and his status as a
party, (b) safeguarding the liberty of mental decision and mental activities of the
defendant, and (c) deterring illegal investigatory activity based on the principle of
due process.” The lawmaker has not addressed this problem with one general
provision, but provided several key statutes (Arts. 156 para. 1,* 158-2° and 158-4'°
of the CCP) that provide for an exclusion of certain evidence, which is obtained in

! Available online at <http://law.moj.gov.tw/LawClass/LawAll.aspx ?PCode=C0010001>, officially
translated as The Code of Criminal Procedure of 28 July 1928 (Status as of 12 December 2007),
available online at <http:/law.moj.gov.tw/Eng/LawClass/LawAll.aspx?PCode=C0010001>,
accessed 21 November 2018.

LIN Yu-Hsiung, 2013 (I) at 7-10; ZHU Shi-Yan, 2015 at 8.

3See Annex.

“Keine Wahrheit um jeden Preis. “In Taiwanese practice this is a general consensus, e.g. the
interpretation No. 130 of the Judicial Yuan (22 December 1995) states: Although the state has the
goal of finding out the truth in criminal justice proceedings, it does not mean that the state can
attain this goal by whatever means available (RIS & ER I B SN TAEGAE R B, IEE
BRe]EREIE1AF ).

SArt. 1 of the CCP clearly states that all criminal investigations and criminal prosecutions are
bound by the rule of law.

SE.g. Supreme Court precedent 93 taishangzih No. 664 (RE AT 94 & FF 55 664 SE2I6)
and Supreme Court decision 94 taishangzih No. 275 (BREVEFR 94 FE G EF5E 275 SRAI1R);
WANG Jaw-Perng, 2011 at 8-10.

"See below 3.2.

8See Annex.

See Annex.

10See Annex.


http://law.moj.gov.tw/LawClass/LawAll.aspx?PCode=C0010001
http://law.moj.gov.tw/Eng/LawClass/LawAll.aspx?PCode=C0010001
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violation of a legal requirement. These specific provisions often balance the
interests of criminal justice and the need for coherent fact-finding with the pro-
tection of individual rights.""

2  General Framework for Establishing Facts in Criminal
Proceedings

Taiwan’s CCP was enacted in 1928.'% At first, it was published and implemented in
mainland China as first Code of Criminal Procedure in the Republic of China
(ROC). After World War Il and further struggle with the Communist Party of
China, the government of the Republic of China relocated to the island of Taiwan
which, at that moment, was not longer colonized by Japan. The Republic of China
brought its legal system to Taiwan, including the CCP, whereas all former laws
were abolished in mainland China after proclamation of the People’s Republic of
China (PRC).

2.1 Legal Framework and Relevant Actors

2.1.1 General Rules

The commitment that criminal proceedings primarily serve the ascertainment of
truth is reflected in various provisions of the CCP: First of all Art. 2 para. 1 of the
CCP obligates public officials investigating a criminal case to give equal attention
to circumstances both favorable and unfavorable to a defendant. This means that the
investigation is conducted open-mindedly and authorities are bound to objectivity,
in order to discover the truth and thus not wronging innocent individuals or

In the law-materials the following factors are formulated: (a) the circumstances of the violation
of the procedure prescribed by the law: must be taken into account of whether there were diffi-
culties in collecting evidence lawfully; (b) the subjective intentions of the official: referring to
whether the official knows that his conduct is unlawful; (c) the nature and the severity of the right
that was infringed: referring to the circumstances of the infringement; (d) the risk and harm of the
crime: referring to the nature of the crime and its circumstances; (e) the deterrence effect of
excluding such evidence; (f) whether it is unavoidable that officials will discover such evidence
using procedure prescribed by law: the standard may be loosened if such evidence can be acquired
through normal proceedings; and (g) the effect of the unlawful evidence has on the defense of the
accused. See also: LIN Yu-Hsiung, 2013 (I) at 593 et seq.

2 About the detailed development see CHEN Yu-Jie, 2011 at 713-28; WANG Jaw-Perng, 2011 at
19-21.
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condoning offenders." In that respect, Taiwan’s Criminal justice system is more
based on the inquisitorial model, as found in Continental Europe, than the adver-
sarial system, as found in England or the United States.

2.1.1.1 Law Determining Duties in Criminal Investigations

In Taiwan, prosecutors and police officers act as investigating authorities. As soon
as an investigative authority learns about an alleged crime, it can ex officio start
investigating. Investigating authorities are obligated to actively investigate the facts
of an alleged crime that comes to their knowledge as a result of a complaint, report,
voluntary surrender or other reason.'* Finally, if a case is prosecuted, the court must
actively—ex officio—investigate all the circumstances relevant to the assessment of
the criminal act and the defendant.'® For the court, there is not only an ex officio
obligation to discover the solid truth, but also, by legal requirements, to prove that
the defendant indeed committed a crime if it is to bring in a guilty verdict. Guilt is
proven if the evidence presented before a court'® shows that the defendant is guilty
beyond a reasonable doubt.'’

Although confessions of defendants are regarded as evidence in Taiwan’s
criminal procedure, the law specifically stipulates that confessions cannot be the
only reference for a guilty verdict. As stipulated in Art. 156 para. 2 of the CCP: a
“[c]onfession of a defendant, or a co-offender, shall not be used as the sole basis of
conviction and other necessary evidence shall still be investigated to see if the
confession is consistent with facts.” The statute shall prevent the prosecution
authorities from overly relying on confessions of defendants or accomplices.'®

In fact, Taiwan’s CCP has seen many strict regulations on the use of confessions,
which shows a certain caution in this respect.'® Under the heavy judiciary burden of
recent years, however, Taiwan’s criminal justice system had no other choice but to
introduce plea-bargaining in 2004.° But it refrained from fact bargaining: The court

3Nonetheless, in 2004 we have introduced the bargaining process, which is regulated from Arts.
455-2 to 455-11 in the CCP. The expert criticize that establishment of plea-bargaining does not
base on truth, but on the admitted facts, see e.g. LIN Yu-Hsiung, 2013 (II) at 289-90.

“See Arts. 228 para. 1, 230 para. 2, 231 para. 2 of the CCP.

SArt. 163 para. 2 of the CCP.

'The exception is so-called Summary Procedure in Arts. 449 of the CCP (FAAIZ/F): If a
defendant’s confession in the investigation process or other existing evidence is sufficient for the
court of first instance to determine a defendant’s offense, a sentence may be pronounced through
summary judgment without common trial procedure upon request by the prosecutor; provided that
the defendant shall be questioned before sentencing if necessary.

7See Arts. 154 para. 2, 163 para. 2 of the CCP.

'®ZHU Shi-Yan, 2015 at 179.

YSee with more details in 3 Limitations of Fact-Finding in Criminal Proceedings.

20Arts. 455-2 to 455-11 of the CCP. See LIN Yu-Hsiung, 2013 (II) at 254-55; ZHU Shi-Yan, 2015
at 577-79.
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may not pronounce a bargaining judgment, when facts established by the court are
different from the facts agreed on during the bargaining process. Nonetheless,
inevitably questions about “confessions for bargaining” or “fact trading” have been
raised. Scholars fear that justice will be for sale (“Handel mit Gerechtigkeir”).*!

2.1.1.2  Laws Securing a Fair Trial

Despite the fact that prosecution authorities have the obligation to search for the
truth and to investigate all circumstances of a case, both unfavorable and favorable
for the defendant, it is naturally difficult for a prosecutor to always stay impartial
and detached while collecting evidence. Therefore, the defendant and the defense
counsel have rights of their own in order to ensure a fair trial. Taiwan’s CCP grants
defendants various procedural rights, placing an overall limitation on the powers at
the disposal of the investigating authorities.

In particular, the defendant enjoys the following procedural rights, any violation of
which may result in an exclusionary effect according Arts. 158-2 or 158-4 of the CCP:

— The right to counsel according to Art. 27 para. 1 and Art. 34 para. 1 of the CCP

— The right of the defendant to be properly informed according to Art. 95 para.
1 of the CCP

— Audio and, eventually, video recording of the interrogation of the defendant
must be in its entirety according to Art. 100-1 para. 1 of the CCP.

2.1.1.3 Laws Balancing the Search for the Truth and Infringements of
Individual Rights

If the rights of a defendant were violated during criminal proceedings, the defendant
may ask for the exclusion of evidence based on Art. 158-4 of the CCP. But the
question of the burden of proof in such an instance remains unresolved. There is no
general provision setting out the burden of proof in the event of an authorities’
violation of rules. Only in the particular case of a defendant pleading that a con-
fession was coerced is burden on the authorities to prove that the confession was in
fact made voluntarily.*” If the defendant claims that a confession was extracted by
improper means, the confession shall be investigated prior other evidence being
investigated by the court that decides on the merit of the (public) trial. If such a
confession is presented by the public prosecutor, the court shall order the public
prosecutor to indicate the method of proving that the confession has been given
voluntarily (see. Art. 156 para. 3 of the CCP23). It is noteworthy (a) that the

2'LIN Yu-Hsiung, 2013 (II) at 287.

22Supreme Court decision 94 taishangzih No. 275 (RE T 94 EEE FFEE 275 SeR1R).
2

“See Annex.
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evidence that is possibly to be excluded is then made public and (b) that in court
practice, the responsibility to prove whether the legal procedures are violated or not
has always been bestowed on the state institutions. If the state institution is not able
to prove that the defendant’s rights are not damaged, the Supreme Court (REE
P5%) clearly pointed out that the defendant’s right will be seen as damaged and the
confession must be excluded.**

Additionally, in order to document that a defendant’s interrogation is conducted
according to the rules and a possible confession is based on free-will, Art. 100-1*
of the CCP provides that the whole proceeding of examining the defendant shall be
recorded without interruption in audio, and also, if necessary, in video. The effect of
a violation is then provided for in Art. 100-1 para. 2. If there is an inconsistency
between the content of the record and that of the audio or video record regarding the
statements made by the defendant, any such portion of the statement shall not be
used as evidence. Of course, if the criminal investigation authority informally talks
to the defendant about the case and press for a confession of the crime prior to the
“official” recording, the purposes of all these specific measures for the interrogation
are rendered void and the safeguards can be circumvented.

2.1.2 Establishing Facts—Stages and Rules

The handing of a case in the Taiwanese criminal procedure can be divided into four
stages: the police investigation stage, the prosecutor investigation stage, the court
trial stage and, if a guilty verdict is rendered, the enforcement of a judgment.
The police and prosecutors’ investigations are so called pre-trial investigations.
According to the Taiwanese model, prosecutors are in charge of supervising the
police, who do the main body of work during investigations.?® After the police have
finished their investigations, the case is handed over to the prosecution service. The
competent prosecutor decides whether the requirements for an indictment are met or
not. If a case is prosecuted, it will be referred to the court and, until this stage, the
potential for evidence to be excluded plays a role. Generally, a criminal case is run
by the normal three-tiered judicial system, i.e. prosecuted at a District Court in first
instance, the High Court, and the Supreme Court. If a conviction is final, the
prosecutor of the competent court shall perform the execution of the judgement.
Furthermore, due to the requirement for courts to seek the truth (see Art.
163 para. 2 of the CCP), people often state that, “judges are doing God’s work.” (V&

24See Supreme Court decision 94 taishangzih No. 275 (R 94 & 555 275 E1R).
The literature consistently stands for the decision, e.g. LIN Yu-Hsiung, 2013 (I) at 202; ZHU
Shi-Yan, 2015 at 178.

%See Annex.

26See Art. 230 para. 1 of the CCP.



The Potential to Secure a Fair Trial Through Evidence Exclusion ... 137

B1E BB T 1F).%” Prior to amendments on February 8, 2002, Art. 163 of the
CCP stipulated that due to the necessity of truth finding, courts “shall” ex officio
investigate evidence. Although subsequently influenced by the adversarial system
of US-American criminal procedure, the code still states “[t]he court may, for the
purpose of discovering the truth, ex officio investigat[e] evidence” (Art. 163 para.
2 of the CCP). The stipulation that “for the purpose of maintaining justice or
discovering facts that are critical to the interest of the defendant, the court shall ex
officio investigate evidence” reflects the importance of fact-finding in Taiwan’s
criminal justice system.

2.1.3 Establishing Facts—Actors and Accountability

In Taiwan’s CCP, during the stage of investigation the prosecutor is in charge of
fact-finding. If a member of the prosecution does not fulfill the duty and eventually
causes a wrongful sentence, the person will not be subject to a special procedure,
but—in theory—faces a prosecution for “Abuse of Prosecution” (“VE&MEBIFIE"),
according to Art. 125 of the Criminal Code of the Republic of China (CCRC).?

Defendants are considered to be a subject rather than an object of criminal
procedure in the Taiwanese criminal justice system. Among other entitlements,
defendants are protected by the presumption of innocence® and the privilege
against self-incrimination (Art. 95 para. 1 CCP; Art. 14 para. 3 (g) of ICCPR).

Furthermore, defendants have a right to assistance by a defense attorney (see
Arts. 27 and 34 of the CCP). A defense attorney, in theory, plays an important role
in Taiwan’s CCP and should, in a situation of equality of arms, make use of defense
rights to safeguard the defendant’s interests. In practice, however, compared to the
power of the prosecution authorities, there still appears to be a lot of room for
improvement to empower defense lawyers in Taiwan™" if the goal is ultimately to
reach an equality of arms.

?’Supreme Court decision 104 taikangzih No. 766 (RE 5T 104 £ EEHIFE 766 B E):
“the judge is also a person, not God, of course he inevitably does something wrong.” (£ E 2
A, DM, BIAM RIBE Y.

28See Annex. The text is available online at <http://law.moj.gov.tw/LawClass/LawContent.aspx?
PCODE=C0000001>, officially translated as Criminal Code of the Republic of China of 1 January
1925 (Status as of 13 June 2018), available online at <http://law.moj.gov.tw/Eng/LawClass/
LawContent.aspx?PCODE=C0000001>, accessed 21 November 2018.

2See Art. 154 para. 1 of the CCP.

*See WANG Jaw-Perng, 2011 at 15-18, especially at 17, who states: “Unfortunately, in some
police stations, the accused’s right to counsel means nothing more than the attorney may be
present during interrogations. Even if the accused’s attorney appears at the police station, some do
not allow the attorney to speak with the accused. They sometimes ask the attorney to sit far behind
the table at which they conduct interrogations. The major function of an attorney at the police
station is not to consult the accused, but rather to watch for torture or other improper actions by the
police.”


http://law.moj.gov.tw/LawClass/LawContent.aspx?PCODE=C0000001
http://law.moj.gov.tw/LawClass/LawContent.aspx?PCODE=C0000001
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0000001
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0000001
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2.2 Social Relevance of Truth and Individual Rights
in Criminal Trials

2.2.1 Relevance of Determining the Truth

In criminal proceedings, striking a balance between the search for truth and the
protection of civil liberties (particularly those of the defendant) has been a long-
standing and difficult issue. From the perspective of the Taiwanese CCP, discov-
ering the truth has always been an extremely important value. Fortunately, during
the last decades, compliance with the legal requirements for obtaining evidence has
generally improved in Taiwan, which could make for balance, at least on the
surface; if a violation of such procedural requirements takes place, criminal defense
attorneys today advocate for the exclusion of illegally evidence.>' However, such
pursuits by defense lawyers still occasionally draw public criticism, since the search
for truth is held in much higher regard than the protection of individual rights
(particularly those of the defendant).

Due to tradition, in the eyes of the public a confession by a defendant is still one
of the most important proofs of guilt. Aside from very few exceptions, in practice, if
a defendant confesses a crime, judges will not be open-minded, but handle pro-
ceedings with prejudice against the defendant. The existence of a confession
directly affects how proceedings are conducted (such as whether to start a
cross-examination or a more onerous investigation for evidence, etc.) and how they
ought to be concluded (such as whether to proceed with plea bargaining procedures
and quickly terminate legal proceedings).

2.2.2 Presentation of “Facts”, “Fact-Finding” and/or “Truth”
to the Public

Taiwan’s public has considerable interest in criminal cases, which are featured in
daily press and other media on a regular basis.

However, to ensure authenticity, while at the same time protecting the rights of
the defendant and other stakeholders, Art. 245 para. 1 of the CCP** states that the
investigation shall not be public. Para. 3 of that provision® makes further speci-
fications. The provisions delineated in Art. 132 para. in CCRC provide the legal
basis for the penal sanctioning of any investigators for willful or negligent

3'WANG Jaw-Perng, 2011 at 19-21.
32See Annex.
3See Annex.
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misconduct leading to the leaking of investigation secrets. Persons restricted from
coming into contact with or having knowledge of investigation secrets include not
only any members of the public, but also the defendants themselves as well as the
legal representatives of the defendant. According to Art. 33 of the CCP, the pre-
ceding parties are prohibited from examining the investigation case files or exhibits
and making copies or taking photographs of the investigation case files or exhi-
bits.** The above applies regardless of whether the defendant has been placed under
detention at the time of the investigation.>

Nevertheless, even when taking into account the strictness of the aforementioned
rules on investigation conduct, and the understandable difficulties which lie in the
preservation of investigation secrets due to media involvement, the majority of
reported violations against Taiwanese prosecutors’ offices are for misconduct
resulting in the leakage of investigation secrets.’® The reasons for such violations
are generally divided into two categories: the first being the result of investigators
catering to bureaucratic pressure. High-level political figures therefore gain favor-
able information. Investigators may also have better chances of promotion as a
result of providing investigative secrets.®’

The second category of violation is the leaking of investigation secrets by
investigators for media exposure. These types of violations primarily occur due to
the poor practice of evaluating the performance of investigators by the amount of
media exposure their prosecuting cases receive. This tendency is especially evident
in publicly witnessed cases, such as when the accused parties reveal their actions to
the public, or voluntarily accept media attention. Due to the intense amount of
attention given to publicly witnessed cases by the Taiwanese media, and the
broadcasting of the confessions of the defendant (possibly through interviews by
anonymous investigators or the media raises questions during the transfer of the
defendant), public opinion on the guilt of the defendant is often formed without
consideration of the due process of law (public judgment). Such public opinion
often only recognizes subjective evidence, while disregarding objective evidence
showing inconsistencies between motive and legality. Although the implementation
of legal restrictions on the disclosure of evidence through confessions by accused
parties through the media have yet been established, if the court holding a specific

3*In practice, during the investigation process in Taiwan, considerations are made to ensure
smooth proceedings or prosecution, resulting in the tipping off or leaking of investigation secrets to
trial participants. To some extent, such an approach is necessary for finding the truth.
*>Whether the restriction on the right of the defendant to view investigation case files or exhibits is
unconstitutional, is currently being deliberated over by the Justices of the Constitutional Court of
the Judicial Yuan.

3For example, Judicial Reform Foundation has set up a project on this, available online at
<https://www.jrf.org.tw/articles/300>, accessed 21 November 2018.

¥The Control Yuan has produced a review report, available online at <www.cy.gov.tw/dl.asp?
fileName=011261063171.pdf>, accessed 21 November 2018.


https://www.jrf.org.tw/articles/300
http://www.cy.gov.tw/dl.asp?fileName=011261063171.pdf
http://www.cy.gov.tw/dl.asp?fileName=011261063171.pdf
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trial finds the defendant not guilty based on evidence unrelated to the public con-
fession of the defendant (see Art. 156 paras. 1, 2 of the CCP), then the court
judgment naturally comes into conflict with the opinion of the public.

2.2.3 Public Discussion of Miscarriages of Justice

As in the case in Taiwan, high profile criminal cases are a focal point of front pages
of newspapers and, ever increasingly, on social media. Even at the early stages of
an investigation, sometimes even before prosecutors begin their investigation,
criminal cases are the focus of public discussion and speculation. After a case is
brought to court, all the way along to the stage of enforcing the judgment, the
proceedings are repeatedly discussed in the media. In more conservative newspa-
pers, the focus is mainly on the various cases that heavily influence the political
situation or directly influence people’s lives. In addition, new electronic newspapers
and real-time news, which are not bound by space restrictions, keep a close eye on
news of interesting cases and include information of various kinds relevant to the
criminal case. Moreover, readers interactively comment, deepening the discussion
on these criminal cases. Such information policy is two-edged: While it informs the
public, albeit, once a specific atmosphere has been created (possibly helping to
convincing the public that the defendant is guilty), it sometimes does not aid in
finding the truth, but actually does the opposite.

Newly-emerged social media (such as Facebook, Line, Twitter, etc.) combined
with the widespread use of smartphones and other electronic devices have drasti-
cally increased media coverage of criminal cases in terms of range, depth and
speed. Due to the preference for text-based narration, the content quality of tradi-
tional media is substantially higher than that of electronic media. However, there
are not many readers who like long in-depth reports. Fast-paced reading habits limit
the ability to reflect deeply and decrease the desire to explore the truth. Also, the
division between the opposing views of the social community reduces opportunities
for exchange. The desire and possibility for dismissing preconceived ideas and
exploring the truth is therefore also limited.

As for case decisions in criminal justice practice, there is relatively little dis-
cussion in the legal world on whether or not they are influenced, to a certain degree,
by the media described above and little discussion on corresponding legal regula-
tions. How to ensure that erroneous information among the many opinions does not
influence judicial decisions and follows the principles of oral trial and direct trial,
and ensure that the prosecutors and judges pass judgment, in accordance with the
principles of law and evidence rather than deliberately following or opposing public
opinion, is an important issue which needs to be urgently solved in Taiwan’s
current criminal justice system.
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3 Limitations of Fact-Finding in Criminal Proceedings

As of 2015, Taiwan’s CCP has more than thirty amendments. Evidence exclusion
laws have also been modified over the years. Originally only one provision, Art.
156 para. 1 of the CCP,?® aimed at preventing the coercion of confessions and this
protected human rights. Later more provisions were adopted, like Arts. 158-2 and
158-4 of the CCP in 2003.*° There is also specific law that may lead to the
exclusion of evidence. For instance, Taiwan’s “Communication Security and
Surveillance Act” (CSSA: 5Bl fRPE % E=£1%),* which may even be stricter than
the evidence exclusionary laws of the CCP.*!

Even before exclusionary rules were adopted in 2003, the Supreme Court had
already made it clear that “if authorities in a criminal proceeding present wiretap
transcripts as evidence, the transcripts shall be excluded if the wiretapping fails to
meet the legal requirements and gravely breaches privacy and/or the freedom of
correspondence as protected by Art. 12 of the CRC; in order to deter unlawful
investigative methods, it would be inappropriate to use such information as evi-
dence.”* This decision is one of the rare cases in which a court discusses the
admissibility of evidence; according to this decision the exclusion of evidence
depends on a balance of the severity of the breach of legal rules when collecting the
evidence and the probative value, with a proportionality test eventually deciding on
the exclusion of such evidence.

This case law followed the adoption of a balancing approach in 1999, when the
Supreme court held that “when deciding whether a piece of evidence that was
collected illegally should be excluded, the court must first consider whether the
admission of such evidence would jeopardize fairness and justice. A comprehensive
assessment that includes consideration of the spirit of the Constitution, the severity
of the violation of procedural rules and the damages caused by the crime shall
determine whether such evidence must be excluded in order to conform with
fairness and justice.”43 In 2003, the newly amended Art. 158-4 of the CCP followed
the rationale of this case law, which sets the current legal framework for the
exclusion of evidence.

*8About the introduction for Art. 156 para. 1 of the CCP, see below 3.2.
WANG Jaw-Perng, 2011 at 19-20.

40Available online at <http://law.moj.gov.tw/LawClass/LawAll.aspx ?PCode=K0060044>, offi-
cially translated as The Communication Security and Surveillance Act of 14 July 1999 (Status as
of 23 May 2018), available online at <http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?
PCODE=K0060044>, accessed 21 November 2018.

“IArt. 18-1 para. 3 of the CSSA.

“2Supreme Court decision 87 taishangzih No. 4025 (R iEbT 102 £E B & EF R 3254 BEHR).
In that case, the telephone record was excluded.

“Supreme Court decision 88 taishangzih No. 233 (R 88 EEE L5 233 $B41h).


http://law.moj.gov.tw/LawClass/LawAll.aspx?PCode=K0060044
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=K0060044
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=K0060044
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3.1 General Rules of Evidence Taking (Admissibility
of Evidence)

As has been pointed out above, all information relevant for fact-finding in a
criminal case is admitted as evidence in a criminal trial in Taiwan. Nevertheless, the
CCP also provides explicitly for the exclusion of evidence. An important feature of
Taiwan’s framework for the exclusion of evidence is thus its stipulation by a legal
rule, rather than by case law.

Its origin lies with the Judicial Yuan (Bl¥%B%)**: In 2003 the Judicial Yuan
proposed a revision of the CCP to the Legislative Yuan (37 ¥%).*° The new law
stipulates certain circumstances for mandatory exclusion of evidence obtained
illegally, e.g. Art. 158-2 of the CCP. Furthermore, the law sets a general rule—Aurt.
158-4 of the CCP—for a case-by-case decision in certain situations, including when
the evidence was “obtained in violation of the procedure prescribed by the law by
an official in execution of criminal procedure”, balancing human rights protection
and public interest. These exclusionary rules were adopted in September 2003.

According to the current law, when the procedural rules are violated, two forms
of evidence exclusion rules exist: Specific (obligatory) exclusionary rules (Arts.
156 para. 1, 158-2 of the CCP) and general (relative) exclusionary rules (Arts.
158-2, 158-4 of the CCP). The following is an introduction of the evidence
exclusion rules of the CCP. It will be separated into these two parts.

3.1.1 Specific Exclusionary Rules of the CCP

This specific set of rules, Arts. 156 para. 1, 158-2 of the CCP, focuses on oral
testimony. It needs special regulation, because the admissibility of oral testimony
depends on the voluntariness of the person giving the testimony. The voluntariness
of giving such evidence may be often questioned because of certain coercive
measures, especially if there is a violation of the investigative procedure. As a
result, to promote procedural justice, the CCP mandates that oral testimony

“The Judicial Yuan is one of the five branches of government in the Republic of China as
stipulated by the Constitution of the Republic of China. The Judicial Yuan is vested with the
power of interpretation, adjudication, discipline, and judicial administration; more information
available online at <http://www judicial.gov.tw/aboutus/aboutusO0/english.pdf>, accessed 21
November 2018.

“The Executive Yuan is the executive branch of the government in Taiwan, headed by the
premier. The premier is directly appointed by the president, while other members of the Executive
Yuan Council, or Cabinet are appointed by the President of the Republic upon the recommen-
dation of the Premier. In addition to supervising the subordinate organs of the Executive Yuan, the
Premier explains administrative policies and reports to the Legislative Yuan (Legislature) and
responds to the interpellations of legislators; more information available online at <http://english.
ey.gov.tw/cp.aspx'n=0B5424E2 1 E6FFOAS5>, accessed 1 November 2018.


http://www.judicial.gov.tw/aboutus/aboutus00/english.pdf
http://english.ey.gov.tw/cp.aspx?n=0B5424E21E6FF0A5
http://english.ey.gov.tw/cp.aspx?n=0B5424E21E6FF0A5
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evidence collected by methods that amount to grave breaches of investigative
procedure will be considered to lack voluntariness and thus lead to obligatory
exclusion.*®

3.1.1.1 Confessions Collected During Specific Periods of Time Mandated
by Law or at Night (Art. 158-2 Para. 1 of the CCP)

The lawmaker appears to especially mistrust confessions obtained during the night
or while a defendant is in jail. It is against this backdrop that one must read the
different provisions regulating the exclusion of confessions, especially specific
constitutional law and the key provision of the CCP: Art. 158-2.

According to Art. 8 para. 2 of the Constitution of the Republic of China
(CRC),"” when a person is arrested or detained on suspicion of having committed a
crime, the organ making the arrest or detention shall, within 24 h, turn him over to a
competent court for trial. The 24 h limitation refers to the actual time that can be
used for investigation. Art. 93-1 of the CCP*® provides reasons of delay that shall
not be counted in the 24 h time limitation. These reasons include: the time used for
transferring the defendant, the time used to wait for bonds to be presented or for the
acceptance of custody, the time when being examined by the court, unavoidable
delay caused by traffic or force majeure, examination not being possible due to
health related emergency suffered by the defendant, the examination not going
ahead due to no defense attorney, an assisting person authorized by law or an
interpreter being present. To respect human rights and to ensure the legality of these
procedures, there shall be no examination or interrogation conducted should these
circumstances prevail and at night. Otherwise the testimony collected is, in prin-
ciple, inadmissible.

The key provision is Art. 158-2 para. 1 of the CCP. This provision, however,
allows for exceptions which are combined with the good-faith-doctrine® and
voluntary doctrine, according to Art. 158-2 para. 1: “provided that a lack of bad
faith in such violations and the voluntariness of the confession or statement has
been proven, the preceding section shall not apply.”

Applying Art. 158-2 para. 1 of the CCP, the Supreme Court held that unless
a defendant consents (according to Art. 100-3 para. 1 of the CCP%), no
interrogation may take place at night. The burden to prove an exception is on the

46See LIN Yu-Hsiung, 2013 (I) at 190-91.
4TSee Annex.
48See Annex.

“9See references to the (US-American) good-faith-doctrine exception United States v. Leon, 468
US 897 (1984). See ZHU Shi-Yan, 2015 at 161.

3Ot states that the interrogation of a defendant by police shall, in principle, not proceed at night;
exceptions are (1) express consent by the person being interrogated, (2) identity check of the
person arrested with or without a warrant at night, (3) permission by a public prosecutor or judge,
or (4) in case of emergency, see Annex.
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prosecutor.”’ However, only if night-time interrogation amounts to coercion pro-
hibited by Art. 156 para. 1 of the CCP>* is the oral testimony inadmissible,
regardless of whether consent has been acquired.”

3.1.1.2 Right to Remain Silent and Access to a Defense Attorney (Art.
158-2 Para. 2 of the CCP)

Taiwanese law grants the defendant the right to remain silent and the right to have a
defense lawyer.

Authorities must inform the defendant of his or her rights: Art. 95 para. 1 cllL
2 and 3 of the CCP provides for the duty to inform the defendant, among other
things, about the right to remain silent and the right to access a defense attorney. This
rule is important because the defendant may not be familiar with his legal rights or
how to exercise his rights. In order to ensure that police officers and other inves-
tigative officials follow the rule, Art. 158-2 para. 2 of the CCP provides that the oral
testimony acquired without complying with the duty to inform is inadmissible.>*
However, the good-faith-doctrine and voluntary doctrine® applies here also.®

The fact that the Taiwanese judiciary will not tolerate violations of the duty to
caution a defendant also becomes clear when looking at the interpretation of Art.
158-2 para. 2 of the CCP: The Supreme Court held that after an arrest, the suspect
must be read his rights by police, irrespective of whether a subsequent questioning
takes place in form of a (formal) interrogation or an informal chat. Only such an
interpretation of Art. 158-2 para. 2 of the CCP is in conformity with the spirit of
Art. 9 cl. 2 of the International Covenant on Civil and Political Rights.”’

3.1.2 Specific Exclusionary Rules of the Communication Security
and Surveillance Act

Specific rules also apply when investigations take place in secret:

Art. 18-1 of the Communication Security and Surveillance Act (CSSA: JBafl 1R
P E55%7%) provides that any content acquired through communications
surveillance enforced in accordance with Arts. 5, 6 or 7, or any evidence derived

3!Supreme Court decision 100 taishangzih No. 4577 (R& LT 100 &F£EE EF5E 4577 4
1R).

52The introduction for Art. 156 para. 1 of the CCP, see below 3.2.

33Supreme Court decision 98 taishangzih No. 6024 (R MR 98 &G L5558 6024 BITR).
*E.g. Supreme Court decision 104 taishangzih No. 3936 (BRi=iEb 104 £ E & E55F 3936 3
PIR).

SAbove 3.1.1.1.

56Supreme Court decision 100 taishangzih No. 4163 (Ri=iERT 100 B E 558 4163 4
1R).

S7Supreme Court decision 99 taishangzih No. 1893 (FRRi=¥Ekx 99 &S L35 1893 Bhih).
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from such surveillance that is not related to the purpose of the surveillance, shall not
be used as evidence or for any other purpose in any judicial investigation, judgment
or other proceeding.

Before January 2014, Arts. 5 and 6 of the CSSA adopted a relative exclusionary
model,’ 8 the law provided that if the surveillance amounts to a grave breach of the
rules, the acquired content and the derived evidence shall not be admitted as evi-
dence. According to these rules, the Supreme Court ruled that if a state official
responsible for a criminal investigation fails to acquire an interceptive warrant, then
the conduct is not only an arbitrary misconduct that violates the “warrant
requirement” of the law, but is also a severe infringement of people’s freedom of
private communications and privacy. The admissibility of the content acquired shall
be decided according to the Communication Security and Surveillance Act.”
However, following the amendment of Art. 18-1 in the CSSA in January 2014, the
law now mandates that the acquired content shall not be admissible if the
surveillance was conducted illegally or if the content is not related to the purpose of
the surveillance. The new law adopts an obligatory exclusionary model.*’

This specific exclusionary rule thus does not only prevent the use of information
that was acquired illegally, but also excludes information subsequently obtained,
based on tainted evidence. It is noteworthy that this provision is the only law that
recognizes a fruit of poisonous tree doctrine in Taiwan’s criminal justice system.
The CCP does not acknowledge such a rule for other violations of procedural rules,
nor did courts elsewhere recognize such a doctrine in the past. The Supreme Court
once ruled that “when officials in execution of criminal procedure collect evidence
illegally and use that piece of evidence to acquire derived evidence, irrespective of
the causal relationship of the original evidence and the derived evidence, as long as
the derived evidence is acquired lawfully and the investigation process is inde-
pendent from the previous action, it shall not be excluded by the CCP. However, if
the procedure of the previous unlawful evidence collection is not independent from
the subsequent evidence collection and the previous evidence contaminated the
investigation and collection of the derived evidence, only then may the court apply
the evidence exclusionary rules from the CCP to exclude the derived evidence.”®’

3.1.3 General Exclusionary Rules of the CCP

Besides specific exclusionary rules explained in the previous paragraphs,
Taiwanese law provides a general rule, Art. 158-4 of the CCP. This article provides

58According to the current law, when the procedural rules are violated, two forms of evidence
exclusionary rules exist: obligatory exclusionary rules and relative exclusionary rules. See above
3.1.

*Supreme Court decision 98 taishangzih No. 1495 (FRE AR 98 /8 G EFE 1495 SRPIR).
%“ZHU Shi-Yan, 2015 at 158.

S!Supreme Court decision 102 taishangzih No. 3254 (REERR 102 F£E S 55 3254 5841
).
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that “the admissibility of the evidence obtained in violation of the procedure pre-
scribed by the law by an official in execution of criminal procedure shall be
determined by balancing the protection of human rights and the preservation of
public interests, unless otherwise provided by law.”

This article provides that, except for the obligatory exclusion rules, the admis-
sibility of other unlawfully collected evidence shall be determined on a
case-by-case basis, by balancing human rights protection and public the interest.
The court shall consider things such as due process of law, right to a fair trial, the
integrity of the judicial system and proportionality. The goal is to reach a balancing
point between human rights and protection of the public interest, two seemingly
contradictory ideas. The legislative note provided a list of factors that should be
taken into account of the balancing test®: (a) The circumstances of the violation of
the procedure prescribed by the law take into account whether there were difficulties
in collecting evidence lawfully; (b) The subjective intentions of the official, i.e.
whether the official knows his conduct is unlawful; (c) The nature and the severity
of the right that was infringed, i.e. the circumstances of the infringement; (d) The
risk and harm of the crime, i.e. the nature of the crime and its circumstances; (e) The
deterrence effect of excluding such evidence; (f) Whether it is unavoidable that
officials will discover such evidence using the procedure prescribed by law (the
standard may be relaxed if such evidence can be acquired through normal pro-
ceedings); (g) The effect the unlawful evidence has on the defense of the defendant.
In sum, the law authorizes the court to have discretion according to the specific
circumstances of the case.”

After the enactment of Art. 158-4 of the CCP, the Supreme Court re-emphasized
the legislative note through a precedent. The Court ruled in Supreme Court
precedent 93% that “referring to evidence collected by unlawful search, in order to
take into account of both procedural justice and the obligation to seek the truth,
courts shall decide objectively on the protection of human rights and the preser-
vation of social security on a case-by-case basis, and in accordance with propor-
tionality and the interest balancing principle.” The Court also provided guidance
regarding the factors to be considered. These factors are generally the same as the
factors in the legislative note, except “the circumstances of the violation of the
procedure prescribed by the law” was replaced by the “severity of the violation of
the procedure prescribed by the law” and “the conditions of the violation of the
procedure prescribed by the law when it happened.”

O NABTRPER A 55 Ziﬁ?ﬁlfﬁﬁu A1) SR B 18, IR BIRIE AN E), 275 e IR L, 15k
BEHRR, —Mms, &5 &Eiif‘ﬁﬂfgﬁiﬁﬁZIEﬁ BRIMEEZRILE - 1587 » LA =
£, RENEEESE, tHEEE (1) T el Tl () BEHEREFIRZIBE
B. Q) IREWFEFFEAIEERSZZIERRIEE., @) LFEMEZEBRHEE. ) RIHE
FRRREE A TAROIG SRIBIAERIFEBIE MR . (6) 18F A BIMKIATEIZ 7B BN :75‘#"2
DA (7) BBIBEUS 2 B IR GE IRIL EPAEAA N Z 2 EHEEIEHN, IR RiE
NEEESE, PR RERIEREEIR, MEEE. ™.

SLIN Yu-Hsiung, 2013 (I) at 616-17; ZHU Shi-Yan, 2015 at 166-67.

4Supreme Court decision 93 taishangzih No. 664 (R 1EPR 93 & EFE8 664 SRH1H)).
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3.2 Exclusion of Evidence Obtained by Torture and Undue
Coercion

The information obtained by applying torture or coercing the defendant is to be
mandatorily excluded and is, accordingly, inadmissible as evidence in criminal
trials in Taiwan (see Art. 156 para. 1 of the CCP).

3.2.1 Definitions of Torture, Undue Coercion and Degrading
Punishment

The Taiwanese criminal justice system clearly rejects torture (see. Art. 98 of the CCP,
Art. 125 of the CCRC). However, one cannot find a clear-cut definition of torture or
undue coercion in the CCP or in the Criminal Code of the Republic of China. Art. 8 of
the Constitution of the Republic of China does enshrine personal liberty as being one
of the most fundamental rights against undue physical harm or improper detention.
However, the wording of the Constitution article is extremely concise.

At the level of legislation, Art. 125 para. 1 cl. 2 of the CCRC threatens inves-
tigators with criminal punishment in the case of torture.®® The corresponding statute
provision on this issue in the CCP is Art. 98.°

3.2.2 Definitions of Right to Remain Silent/Privilege Against
Self-incrimination

The CCP expressly accords the defendant the right to silence and the privilege
against self-incrimination in Art. 95 para. 1 cl. 2.%

On 22 April 2009, the Legislature in Taiwan adopted the “Act to Implement the
International Covenant on Civil and Political Rights and the International Covenant
on Economic, Social and Cultural Rights”.68 The law came into effect on 10
December (Human Rights Day) the same year. Art. 2 of this Act stipulates: “Human
rights protection provisions in the two Covenants have domestic legal status”.®”

The ICCPR became part of national law in Taiwan from as of that day.”®

$5See Annex.

56See Annex.

7See Annex.

O R EABUSIERBIRE AR ASIBIL & S (LB BIPR A 49HE1T 1% The text is available online
at <http://law.moj.gov.tw/Law/LawSearchResult.aspx ?p=A&k1=%ES5%85%AC%E7%B4%84%
E6%96%BD%E8%A1%8C%E6%B3%95&t=E1F1A1&TPage=1>, official English translation at
<http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx ?PCODE=10020028>,  accessed 21
November 2018.

OB RPEANR Z R E, B BBRNEIR 237

7For more information, see below 3.2.7.


http://law.moj.gov.tw/Law/LawSearchResult.aspx%3fp%3dA%26k1%3d%25E5%2585%25AC%25E7%25B4%2584%25E6%2596%25BD%25E8%25A1%258C%25E6%25B3%2595%26t%3dE1F1A1%26TPage%3d1
http://law.moj.gov.tw/Law/LawSearchResult.aspx%3fp%3dA%26k1%3d%25E5%2585%25AC%25E7%25B4%2584%25E6%2596%25BD%25E8%25A1%258C%25E6%25B3%2595%26t%3dE1F1A1%26TPage%3d1
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=I0020028
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3.2.3 Exclusionary Rules for Evidence (Possibly) Obtained by Torture
and Undue Coercion

As in most criminal justice systems, Taiwan has special rules for evidence obtained
by torture or undue coercion.

3.2.3.1 Legal Framework

Art. 156 para. 1 of the CCP was introduced for the purpose of assuring the
applicability of the aforementioned Art. 98 of the CCP.”' The word “violence”
refers to Art. 98 of the CCP and can be interpreted as “torture” in a general sense’;
the other five items provided as examples of improper means of extracting
incriminating statements are seen as undue coercion.”

3.2.3.2 Practice; (High Court) Jurisprudence

The law excluding involuntary statements made by the defendant has basically been
set by the Taiwanese judiciary—including district courts, high courts and the
Supreme Court. The legal reasoning of Taiwanese courts is generally extremely
short and simple, maybe due to the tradition of conciseness in Chinese literature.
But in some cases the Supreme Court explained specific issues more detailed.
Following are three explanations given for a possible exclusion of evidence. This
reasoning also highlights the rationale behind exclusionary rules—from the point of
view of the courts.

Protecting Human Dignity of the Defendant and His Status as a Party

The judgment refers to the safeguarding of the human dignity of the defendant and
his status as a party to the trial proceedings as the rationale for the exclusion of
confessions retrieved from an interrogation that lasted too long and become
oppressive to the interrogated person. Accordingly, such a confession is absolutely
inadmissible without exception and subject to no discretion by the trial court.”*

71See Annex.

727HU Shi-Yan, 2015 at 175.

LIN Yu-Hsiung, 2013 (I) at 191.

"Supreme Court decision 104 taishangzih No. 3052 (REERR 104 F£E S FFE 3052 5841
1#).
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Safeguarding the Liberty of Decision Making and Mental Activities of the
Defendant

In an extraordinary appeal’> case, the Supreme Court held: “The combination of
Art. 98 and Art. 156 para. 1 of the CCP constitutes a complete exclusionary rule on
involuntary confession. With this ruling the court aims to secure the voluntariness
of statements, liberty of decision making and mental activities of the defendant.”’®

Deterrence from lllegal Investigatory Activity Based on the Principle of the
Due Process of Law

The Supreme Court expressed in another case involving illegal search activities that
exclusionary rules are based on constitutional requirements and are intended to
have a deterrent effect: By excluding evidence illegally obtained by
law-enforcement agencies due process will be upheld and the police will be
deterred from illegal activities in collecting evidence.”’ This explanation can be
seen as a general statement, an effort to underpin the application of all exclusionary
rules (not only those related to illegal searches).

3.2.4 Institutional Arrangements Securing the Ban on Torture Undue
Coercion

The Supreme Court confirmed the Art. 156 para. 3 of the CCP’® requirement that
demands a prioritized investigation while citing an earlier case: “As long as the
defendant claims his previous confession was made involuntarily, the court should
investigate this claim before other matters. The court should instruct the prosecutor to
introduce the means by which the defendant gave his confession and that this was
voluntary. The means for establishing the voluntariness may include an audio-record of
video-record of, or witness to the whole proceeding of the interrogation in question.”””
In addition, “if the defendant’s confession of the offense was extracted by violence,
threat, inducement, fraud, exhausting interrogation, unlawful detention or other
improper means, the law-enforcement officers are likely to bear administrative or

7>The extraordinary appeal, according to Chapter VI of the CCP, is a special relief litigation
procedure filed with the Supreme Court by the Prosecutor General of the Supreme Prosecutors
Office for a conclusive criminal judgment on the grounds that the judgment in question was made
contrary to the law. Thus the object of an extraordinary appeal is to obtain a conclusive criminal
judgment or an arbitral award which has substantially the same effect as a sentence of inflicting
punishment, provided that the judgment or litigation procedure is against the law. More infor-
mation available online at the homepage of the Supreme Prosecutors Office <http://www.tps.moj.
gov.tw/ct.asp?xItem=31768&CtNode=12112&mp=096>, accessed 21 November 2018.
7SSupreme Court decision 104 taifeizih No. 212 (R 104 £ EIEFE 212 SP1R).
"7Supreme Court decision 99 taishangzih No. 3168 (FRreiET 99 & EF5E 3168 SEHR).
"8See above 2.1.1.3.

"Supreme Court decision 91 taishangzih No. 2908 (FRi b 91 /8 & ESEE 2908 $E1R).


http://www.tps.moj.gov.tw/ct.asp?xItem=31768&CtNode=12112&mp=096
http://www.tps.moj.gov.tw/ct.asp?xItem=31768&CtNode=12112&mp=096
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criminal liability. Under such circumstances, one cannot reasonably expect the officers
in charge to tell the truth while taking the stand as a witness. Thus when the defendant
raised a claim alleging that his confession was extracted involuntarily, the court should
have undertaken an in-depth investigation into such claims. It is not supposed to dismiss
the defendant’s claim only on the ground that the officers responsible for the interro-
gation testified that the confession had been given voluntarily.”®°

3.2.5 Exclusion of Evidence or Other Remedies Following a Breach
of the Ban on Torture and Undue Coercion

Apart from the exclusion of the improperly obtained evidence,®' the victims of
torture or similar improper means of investigation which violate Art. 98 of the
CCP® are entitled to financial compensation for the injury or damage they suffered
or the loss of freedom caused accordingly, following the State Compensation Law
(BRREE1EED) or the Law of Compensation for Wrongful Detentions and
Executions (JF| E##{E¥:5%). The policemen, investigators, or prosecutors who are
liable for such wrongdoing may be prosecuted. They may be sued—also by the
State—and asked to reimburse the payment already made by the Government to the
victim. In addition, the liable law-enforcement officers and/or prosecutors may also
face administrative disciplinary measures.

3.2.6 Admissibility of Indirect Evidence (“Fruits of Poisonous Tree”)
in Cases of Torture and Undue Coercion

3.2.6.1 Legal Framework

As pointed out at the beginning of this paper, both the Taiwanese courts and public
attach great importance to coherent fact-finding: The search for the truth is
important. Therefore, one finds only few exclusionary rules and one cannot or will
not find a statutory rule acknowledging the fruit of poisonous tree doctrine and
generally banning the admission of evidence deriving from tainted evidence, for
instance, an involuntary confession or an illegal search without warrant. However,

89Supreme Court decision 100 taishangzih No. 4430 (RiEEPR 100 &G FFEE 4430 Sk
).

81See above 3.2.1.

82With reference to Art. 98 of the CCP, see above 3.2.1 and 3.2.3.1.

83Ofﬁcially translated as State Compensation Law of 2 July 1980 (Status as of 2 July 1980),
available online at <http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=10020004>,
accessed 21 November 2018.

¥0fficially translated as Law of Compensation for Wrongful Detentions and Executions of 11
June 1959 (Status as of 11 July 2007), available online at <http://law.moj.gov.tw/Eng/LawClass/
LawContent.aspx?PCODE=C0010009>, accessed 21 November 2018.


http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=I0020004
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0010009
http://law.moj.gov.tw/Eng/LawClass/LawContent.aspx?PCODE=C0010009
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Art. 18-1 of the Communication Security and Surveillance Act provide for exclu-
sion of evidence if a secret surveillance investigation gravely violated procedural
rules. Then neither the information gained nor any “derived evidence” shall be
admitted in court. The parliament adopted this statute after it had been victim to a
bugging scandal.®®

3.2.6.2 Practice; (High Court) Jurisprudence

Based on a principle of judicial interest balance that underlines Art. 158-4 of the
CCP, the Supreme Court adopted a discretionary exclusionary standard for dealing
with the evidence generally known as the fruit of poisonous tree doctrine. Thus is
held that “unlike the American practice that excludes tainted evidence derived from
previous illegally obtained evidence, a different approach is taken in this country.
Namely, while the secondary evidence derived from the previous improperly
obtained evidence should be excluded, the evidence acquired by an independent
legitimate investigation shall not be suppressed.”®° It appears that, as the Court tried
hard to draw a distinction from the American fruit of poisonous tree doctrine, the
previous ruling in fact makes differs little from the local ruling because the
American fruit of poisonous tree doctrine also bears certain exceptions and renders
itself far from a mandatory rule of exclusion.

3.2.7 Effect of International Human Rights

International human rights do have an impact on the Taiwanese criminal justice
system, especially when exclusionary rules are applied:

For instance, when weighing the “defendant’s rights” and the “public interest in
criminal prosecution” (Art. 158-4 of the CCP), the protection of human rights by
international human rights covenants should also be taken into consideration,
especially the “International Covenant on Civil and Political Rights” (ICCPR).*’ For
geopolitical reasons, Taiwan is no longer a member of the United Nations (UN), it
has, however, adopted the ICCPR, although it could not deposit the documents
accordingly with the UN. In order to demonstrate its conformity with international
human rights, Taiwan passed the “Act to Implement the International Covenant on
Civil and Political Rights and the International Covenant on Economic, Social and
Cultural Rights” in 2009. Art. 2 of this instrument states that “[hJuman rights pro-
tection provisions in the two Covenants have domestic legal status”. The ICCPR has
become the human rights law that Taiwan’s prosecution personnel must respect,

85YANG Yun-Hua, 2014-7 at 3—4.

86Supreme Court decision 102 taishangzih No. 4177 (RE LT 102 £EE EFEE 4177 54
1R).

$TLIN Yu-Hsiung, 2013 (I) at 25-26; ZHU Shi-Yan, 2015 at 645.
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especially the fair trial-clause in Art. 14 of the ICCPR. Thus in when deciding on
possible exclusion of evidence, the authorities (i.e. all levels of governmental
institutions and agencies)®® have to consider these international human rights.
Taiwan is no longer confined to its original provisions on human rights.®

Despite Taiwan’s solitude in a geopolitical and diplomatic context, the national
laws and legislation have been heavily influenced by the most well-known inter-
national instruments on human rights, such as United States Declaration of
Independence, the Declaration of Human Rights of the French Revolution, the
ICCPR adopted by the United Nations General Assembly, and the European
Convention for the Protection of Human Rights and Fundamental Freedoms. They
can often be found in the prologues, grounds and justifications of relative laws, and
the Judicial Yuan Interpretations JYI: BIVEPR AN B #RIE).

4 Statistics

Empirical research on crime and statistical criminal information have both always
been neglected areas in Taiwanese criminal law. These are not only relevant topics
for academic research or studies of interest; even the judicial statistics of the
authorities”’ and statistical reports created by the Judicial Yuan®® put special
emphasis on items such as the number of criminal cases received and finalized.
Therefore, exclusion of evidence or evidence material are both lacking as specific
research topics or statistical items.

The contents of Taiwanese criminal judgments (not including prosecution
investigation documents, such as indictments or non-prosecutorial dispositions),
apart from specific documents prohibited from disclosure, can in principle be found
on the Judicial Yuan’s Law and Regulations Retrieving System’” or private judicial
databases such as Lex Data.”* Using the words “exclusion of evidence” (including
“not to be used as evidence”, but also eliminated especially because of the hearsay
principle) as a query, there are many results. If we just take the Supreme Court as an
example, there are already more than three thousand query results. In District

88See Art. 4 of the Act to Implement the International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social and Cultural Rights.

89LIN Yu-Hsiung, 2013 (I) at 26.

%E.g. Interpretation Nos. 392 (The “court” provided in Article 8 of the Constitution does not
include the “prosecutor’s office”, hence not empower the prosecutor to detain a person beyond the
24-h period as authorized by said Article for the court.), 582 (the relevant precedents holding that a
statement made by a criminal co-defendant against another co-defendant may be admissible are
unconstitutional.).

l<https://www.moj.gov.tw/mp-001.html>, accessed 21 November 2018.
P<http://www.judicial.gov.tw>, accessed 21 November 2018.
93<http://jirs.judicial.gov.tw/Index.htm>, accessed 21 November 2018.

% <http:/fyjud.lawbank.com.tw/index.aspx>, accessed 21 November 2018.
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Courts, there are a number of times more. Therefore, more detailed and accurate
proof and statistical information of evidence exclusion can only be found if
exclusion of evidence becomes a subject for empirical research or research projects.
Only when criminal judgments are extensively collected, analyzed, concluded and
dealt with can there be a way.

After the adoption of evidence rules, the Supreme Court frequently discussed
issues arising from the difficult question of when evidence should actually be
excluded in a specific case. This is an indicator of the importance attached to these
rules. According to standing case law the admissibility of evidence shall be decided
on the basis of factors including due process of law, the integrity of the judicial
system and the deterrence effect for unlawful collection of evidence. Ultimately the
exclusion of illegally obtained evidence is decided case-by-case, based on a bal-
ancing test, albeit a “relative exclusionary model”. Only if the law explicitly
mandates the exclusion of evidence, there is no space for balancing. A search of the
Judicial Yuan’s decision database gives the following result: From February 2003,
when Art. 158-4 of the CCP was enacted until December 2015, the Supreme Court
assessed 258 cases on possible exclusion of evidence using the balancing test.
Among these cases, 155 cases were remanded because the lower court had failed to
apply the balancing test in its decision. A total of 103 cases were upheld and in 95
cases the Court held that the evidence at stake was admissible and in only in 8 cases
it opted for inadmissibility.

5 Conclusion

The Taiwanese criminal justice system is still struggling to find the appropriate
balance between truth finding and protection of individual rights when investigating
crime and prosecuting a case. On the one hand, in order to find substantive truth, all
relevant evidence appears to be needed, even if it is obtained as a result of the
investigating authorities infringing human rights. On the other hand, not only the
people, but also the government is bound by law and thus the rule of law is a
principle to be followed by all official authorities. Each country handles this issue
differently. The Taiwanese CCP provides defendants with various entitlements,
including the right to counsel, the right to information, the right to an audio/video
recording of any interrogation, the right to remain silent and exclusionary rules
ensuring that the relevant individual rights in the criminal process are protected.
Whether or, rather, how these rights are granted in practice is yet another question,
as is the question of what remedies an individual has in cases of violation of these
rights.

The CCP’s exclusionary rules, adopted in 2003, were meant to safeguard the rule
of law and judicial integrity. The lawmaker acted in the firm belief that an exclusion
of evidence obtained through torture, undue coercion or other misconduct of the
authorities will send a message—to the public and investigating authorities alike—
that courts will condemn any lawless acts.
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Today, the Taiwanese CCP adopts a multitrack approach to the exclusion of
evidence. In some cases, for example, the information obtained by applying torture
or undue coercion to a defendant is to be mandatorily excluded and thus inad-
missible as evidence in criminal trials (Art. 156 para. 1 of the CCP). In some other
cases, the court is to balance the interest in finding truth and individual rights. The
catch-all clause is prescribed in Art. 158-4 of the CCP to allow the court to exclude
evidence illegally obtained after considerations.

More than a decade after adopting exclusionary rules as part of the procedural
law it appears that the rules are still a work in progress and pose, in fact, a challenge
to the various stakeholders in the criminal justice system. It seems to be too early to
decide whether exclusionary rules have proven to be effective tools in safeguarding
human rights, while at the same time securing the search for the truth in a criminal

case.

I. Code of Criminal Procedure (CCP: JF|EiRiA1E)

Chinese

English
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ERRE BRI RAF 218, —12iTE.

Art. 2 para. 1

A public official who conducts proceedings in
a criminal case shall give equal attention to
circumstances both favorable and unfavorable
to an accused

2527 1%
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Art. 27

I. An accused may at any time retain defense
attorneys. The same rule shall apply to a
suspect being interrogated by judicial police
officers or judicial policemen

II. A statutory agent, spouse, lineal blood
relative, collateral blood relative within the
third degree of kinship, family head, or
family member may independently retain
defense attorneys for the accused or suspect
III. In case an accused or a suspect is unable
to make a complete statement due to unsound
mind, the persons listed in the preceding
section shall be notified of the same, provided
that the said notification is not required if it
can not be made practically

E341EEFE 118
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ORI HEEANE, MMERFZ.

Art. 34 para. 1

A defense attorney may interview and
correspond with a suspect or an accused
under detention, provided that if facts exist
sufficient to justify an apprehension that such
defense attorney may destroy, fabricate, or
alter evidence or form a conspiracy with a
co-offender or witness, such interviews or
correspondence may be limited

(continued)
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(continued)
Chinese English
%35 1% Art. 35
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In cases an accused or a suspect is unable to
make a complete statement due to unsound
mind, he shall be accompanied by one of the
qualified assistant, under the first section of
this article, or his authorized agent, or a social
worker appointed by a governmental agency
in charge thereof; provided that if, upon being
properly served, the persons who shall
accompany the accused or suspect fail to
appear without good reason, the provision of
this section shall not apply
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Art. 91

I. Time spent in one of the following
circumstances shall not be counted against
the twenty-four hour limitation in Article 91
and the second section of the preceding
article, provided that there is no unnecessary
delay:

(1) unavoidable delay caused by traffic
obstruction or force majeure;

(2) in the transfer of arrestee;

(3) interrogation cannot be made according to
the first section of Article 100-3;

(4) examination cannot be made due to health
emergency of the accused or suspect;

(5) examination is not made because of
waiting for the presence of a defense attorney
when the accused or suspect has made the
presentation that a defense attorney has been
retained. The said waiting time allowed shall
not exceed four hours. The same rule applies
to the case while waiting for the presence of
the persons named in the third section of
Article 35 if the accused or the suspect is
unable to make a clear and complete
statement due to unsound mind;

(6) examination is not made because of
waiting for the presence of the interpreter if
there is a need for having an interpreter for
the accused or suspect, provided that the
waiting time shall not exceed six hours;

(7) if the public prosecutor orders the release
of the arrestee on bail or to the custody of
another, while waiting for bonds to be
presented or for the acceptance of custody,
provided that the waiting time allowed shall
not exceed four hours; or

(continued)
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Chinese

English

(8) the time when the suspect was examined
by the court according to the Habeas Corpus
Act

II. No examination shall be made in the above
period of time described in the preceding
section

II1. If the accused cannot be sent to a court
with jurisdiction within twenty-four hours
due to the existence of one of the reasons
specified in the first section of this article, the
public prosecutor shall specify the reason in
his application of detention order

EOS1EEFE 118
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Art. 95 para. 1

I. In an examination, an accused shall be
informed of the following:

(1) that he is suspected of committing an
offense and all of the offenses charged. If the
charge is changed after an accused has been
informed of the offense charged, he shall be
informed of such change;

(2) that he may remain silent and does not
have to make a statement against his own
will;

(3) that he may retain defense attorney; and
(4) that he may request the investigation of
evidence favorable to him

55 98 &
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Art. 98

Violence, threat, inducement, fraud,
exhausting examination or other improper
means may not be applied during the
interrogation of the defendant

F1001E2 15118
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Art. 100-1 para. 1

The whole proceeding of examining the
accused shall be recorded without
interruption in audio, and also, if necessary,
in video, provided that in case of an
emergency, after clearly stated in the record,
the said rule may not be followed
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Art. 100-3 para. 1

The interrogation of criminal suspects by
judicial police officer or judicial policeman
shall not proceed at night, except for the
following circumstances:

(1) express consent by the person being
interrogated;

(2) identity check of the person arrested with
or without a warrant at night;

(continued)
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(continued)

Chinese

English

(3) permission by a public prosecutor or
judge; or
(4) in case of emergency

B I54185E 118
WEREEPIEAGFEEER, HEHS
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Art. 154 para. 1
Prior to a final conviction through trial, an
accused is presumed to be innocent

F 156 1R 118
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Art. 156 para. 1

Confession of an accused not extracted by
violence, threat, inducement, fraud,
exhausting interrogation, unlawful detention
or other improper means and consistent with
facts may be admitted as evidence

2156 1§ 3 18
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Art. 156 para. 3

If the accused states that his confession was
extracted by improper means, his confession
shall be investigated prior to investigating
other evidences; if the said confession is
presented by the public prosecutor, the court
shall order the public prosecutor to indicate
the method to prove that the confession is
obtained under the free will of the accused
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Art. 158-2

I. Any confession or other unfavorable
statements obtained from the accused or
suspect in violation of the provisions of
section II of Article 93-1 or section I of
Article 100-3 shall not be admitted as
evidence, provided that if lack of bad faith in
such violation and the voluntariness of the
confession or statement has been proven, the
preceding section shall not apply

II. The provision of the preceding section
shall apply mutatis mutandis to the case
where the public prosecuting affairs official,
judicial police officer, or judicial policeman
violates the provisions of Items II and III of
Article 95 in interrogating an accused or
suspect arrested with or without a warrant

158 182 4
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Art. 158-4

The admissibility of the evidence, obtained in
violation of the procedure prescribed by the
law by an official in execution of criminal
procedure, shall be determined by balancing
the protection of human rights and the
preservation of public interests, unless
otherwise provided by law

(continued)
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Chinese

English
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Art. 163 para. 2

The court may, for the purpose of discovering
the truth, ex officio investigating evidence; in
case for the purpose of maintaining justice or
discovering facts that are critical to the
interest of the accused, the court shall ex
officio investigate evidence

208 18%E 118
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Art. 228 para. 1

If a public prosecutor, because of complaint,
report, voluntary surrender, or other reason,
knows there is a suspicion of an offense
having been committed, he shall immediately
begin an investigation

230185218
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Art. 230 para. 2

The judicial police officer specified in the
preceding section who suspects that an
offense has been committed shall initiate an
investigation immediately and report the
results thereof to the competent public
prosecutor and the judicial police officer
referred to in the preceding article

5 2311%E 2 1B
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Art. 231 para. 2

A judicial policeman who suspects that an
offense has been committed shall initiate an
investigation immediately and report the
results thereof to the competent public
prosecutor and judicial police officer

58245 1555 1 ]
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Art. 245 para. 1
An investigation shall not be public
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Art. 245 para. 3

The public prosecutor, public prosecution
affairs official, judicial police officer or any
other person performing their legally
mandated duty during an investigation shall
not in any way disclose the information
acquired in their conduct of the investigation,
unless otherwise permitted by law, or if
necessary for the protection of public or legal
interests

II. Criminal Code (CCRC: #li%)

Chinese

English

55T 185 10 3K

Art. 57 clause 10
Sentencing shall base on the liability of the
offender and take into account all the

(continued)
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(continued)

Chinese

English
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circumstances, and special attention shall be
given to the following items:

(10) The offender’s attitude after committing
the offense
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Art. 125 para. 1

A public official charged with the duty of
investigation or bringing offenders to justice
who commits one of the following offenses
shall be sentenced to imprisonment for not
less than one year but not more than seven
years:

(1) Abusing his authority in arresting or
detaining a person

(2) Using threat or violence with purpose to
extract confession

(3) Knowingly causing an innocent person to
be prosecuted or punished or causing a guilty
person not be prosecuted or punished

III. Constitution (CRC: &%)

Chinese

English
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Art. 8 para. 2

When a person is arrested or detained on
suspicion of having committed a crime, the
organ making the arrest or detention shall in
writing inform the said person, and his
designated relative or friend, of the grounds
for his arrest or detention, and shall, within 24
hours, turn him over to a competent court for
trial. The said person, or any other person,
may petition the competent court that a writ
be served within 24 hours on the organ
making the arrest for the surrender of the said
person for trial

IV. Communication Security and Surveillance Act (CSSA: B fRbE % E5 52

%)

Chinese

English
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Art. 18-1 para. 3

Any content acquired through interception
that is in violation of Communication
Security and Surveillance Act or any

(continued)
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(continued)

Chinese English

AR EN E MR, SMHKkEE 17 1555 2 JEM | evidence deriving therefrom shall not be used

EF LA, as evidence or used for any other purpose in
any judicial investigation, judgment or other
proceeding

V. Act to Implement the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights

(2 REEBUEHER BIPR L3R AS BN & S IUHERI BIPR 2 AREITIR)

Chinese English

F 41k Art. 4

ZARBUFHREIITE HEE, EFAmAN Whenever exercise their functions all levels
BREANBRIEZRE, BRIZE AW, R | of governmental institutions and agencies
AETZMANRE, (i FEFRMHEERIAA should confirm to human rights protection
EZER, provisions in the two Covenants; avoid
violating human rights; protect the people
from infringement by others; positively
promote realization of human rights
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