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CHAPTER 8

Judicial Federalism and Constitutional 
Review in the Swiss Judiciary

Pascal Mahon

8.1  IntroductIon

This chapter deals with the Swiss judicial system. Its aim is to succinctly 
present the judicial system and to highlight its main features, though 
length constraints limit this overview to the essential characteristics of the 
system and what makes it unique. The focus is on two elements: the fed-
eralized manner in which the judiciary is organized (Sect. 8.2), and the 
particularities of Swiss constitutional justice (also called constitutional 
jurisdiction) (Sect. 8.3).

The chapter first describes the organization of the judicial system, 
which is strongly marked by the federal character of Switzerland (so there 
is a pronounced judicial federalism). The philosophy of the system at the 
federal level is presented, and judicial organization of the cantons is briefly 
described. The chapter then describes the Swiss system of judicial review 
(control of the constitutionality of the laws and other state acts), a system 
which is relatively complete and extended, but, at the same time, has a 
notable exception in international comparison: Switzerland lacks judicial 
review of federal laws (and international law).
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8.2  JudIcIal organIzatIon In general: 
a Pronounced JudIcIal FederalIsm

8.2.1  Judicial Federalism and ‘Reforming the Judiciary’

Swiss judicial organization remains very marked by federalism. The appli-
cation of cantonal law naturally lies with the cantonal judicial authorities. 
Less naturally, the application of federal law is to a great extent also in the 
hands of the cantonal judicial authorities. This is generally true for nearly 
all civil law and practically all criminal law (Art. 122 and 123, respectively, 
of the Swiss Federal Constitution, abbreviated Const.). Hence, divorces 
are finalized and murderers prosecuted and punished under material fed-
eral law (following the Civil or the Penal Code), by cantonal and not 
federal prosecuting authorities and courts.

This very pronounced judicial federalism differs from other systems, 
such as the American, in which two complete, but separate, judicial organi-
zations coexist and yet are superimposed. Put simply, US federal courts 
deal with federal and inter-state matters while state courts deal with cases 
arising within their respective states. This is not the case in Switzerland, 
other than in a few rare cases recently introduced in the context of what is 
called ‘the reform of the judiciary’, which is discussed later in this chapter.

Since modern Switzerland began, which is to say since the advent of the 
modern federal state in 1848, each of the cantons has had a complete 
judicial organization. Today, their mission, in matters of civil and criminal, 
and to some extent administrative, is to apply federal law in the same man-
ner as the application of cantonal law. In return, the constituent power in 
1848 dispensed with creating an entire federal judicial apparatus. It left to 
the cantonal judicial authorities, as subordinate bodies, the task of guaran-
teeing the application of federal law. The federal power limited itself for a 
long time to only establishing a single higher instance, the Federal Supreme 
Court, which itself was made permanent only in 1874.

This sharing of organizational and judicial competencies has been 
somewhat modified in recent years as the result of a constitutional amend-
ment to reform the judiciary approved by the voters and the cantons on 
12 March 2000. Its purpose was to give the Confederation the power to 
legislate in procedural matters in civil and criminal domains (through 
amendments to Art. 122 and 123 Const.), though the organization of the 
judiciary and the administration of justice were to remain, in principle, in 
the hands of the cantons (Haller 2016: 80).
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In addition, Articles 188 et seq. of the Federal Constitution were modi-
fied to permit a complete revision of the Federal Judicial Organization Act 
intended to introduce a single appeal to the Federal Supreme Court and 
to regulate—meaning limit—access to this tribunal (Federal Council 
2001: 4000). The creation of two new federal courts of first instance, a 
Federal Criminal Court and a Federal Administrative Court, followed by 
a Federal Patent Court, was also provided for (Art. 191a Const.).

On 1 January 2007, the new Federal Supreme Court Act (FSCA) of 17 
June 2005, which replaced the old Federal Judicial Organization Act of 
1943, entered into force. To unify criminal and civil procedures, the 
Federal Parliament adopted a new Criminal Procedure Code on 5 October 
2007 and a new Civil Procedure Code on 19 December 2008. These 
codes, which entered into force on 1 January 2011, replaced the 26 can-
tonal codes of criminal procedure and of civil procedure.

As part of the revision of the Swiss Constitution in 1999, a number of 
new statutes were adopted concerning the two new Federal Courts of First 
Instance; the Federal Criminal Court Act (of 4 October 2002), later replaced 
by the Federal Criminal Law Justice Authorities Act of 19 March 2010, in 
force as of 1 January 2011; the Federal Administrative Court Act of 17 June 
2005, in force as of 1 January 2007; and the Federal Patent Court Act of 20 
March 2009, in force as of 1 March 2010. We will return briefly below to 
these different federal courts of first instance. First, however, the Federal 
Supreme Court, Switzerland’s highest court of law, will be presented.

8.2.2  The Federal Supreme Court

8.2.2.1  The Dual Role of the Federal Supreme Court
The Federal Supreme Court is ‘the supreme judicial authority of the 
Confederation’ (Art. 188 (1) Const.).

The Federal Supreme Court has a dual role. On the one hand, it must 
ensure that national law is interpreted and applied in a uniform  manner, 
whether these are legislative acts, regulations, or international law (where 
it plays the role of supreme judge). On the other hand, it needs to guar-
antee that both federal and cantonal constitutions are respected, including 
protecting the constitutional rights of individuals (where it plays the role 
of constitutional judge). It is therefore one and the same court which, 
as supreme authority, performs the functions of ordinary judge (in civil, 
criminal, and administrative matters) as well as constitutional judge of 
the Confederation. As compared with the French judicial system, the 
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Swiss Federal Supreme Court combines the roles of the Cour de cassa-
tion (the highest court in civil and criminal matters), the Conseil d’Etat 
(the highest court for administrative justice), and the Conseil constitu-
tionnel (the highest constitutional review authority). In German terms, 
it combines the roles of the Bundesgerichtshof, Bundesverwaltungsgericht, 
Bundesfinanzhof, Bundesarbeitsgericht, Bundessozialgericht, as well as that 
of the Bundesverfassungsgericht.

Consequently, it generally only intervenes as a last resort. As already 
noted, the control over the application of cantonal law is not only the 
business of the cantonal courts, but is largely true in the application of 
federal law—at least at the lower levels—as well. The cantons all have com-
plete, multi-level judicial organizations, but with exceptions for specific 
areas, the Swiss Confederation has few lower instances. So for the most 
part, the Federal Supreme Court only acts once the cantonal courts have 
done their work, and then as a court of appeals against their judgments, 
whether in civil (Art. 72 et seq. FSCA) or criminal matters (Arts. 78 et seq. 
FSCA), and in public law (Art. 82 et seq. FSCA). Only in exceptional cases 
does it judge certain cases as the sole instance, for example, when jurisdic-
tional disputes arise between federal and cantonal authorities, or between 
cantons (Art. 120 (1) (a) and (b) FSCA).

The law provides for various means of legal redress in bringing a case to 
the Federal Supreme Court: three ordinary (civil law, criminal law, and pub-
lic law appeals) and one extraordinary (a subsidiary constitutional appeal). As 
conditions for admissibility, it also places certain limitations on access, such 
as setting minimum values in civil or administrative litigation or even restrict-
ing access entirely. The FSCA (Art. 83), for example, gives a long list [from 
a. to x.] of areas where a public law appeal is not admissible, for example.

8.2.2.2  The Composition of the Federal Supreme Court 
and the Appointment of Judges

By law, the Federal Supreme Court is composed of 35 to 45 ordinary 
judges (Art. 1 (3), FSCA); the number of deputy judges may not exceed 
two-thirds of the number of ordinary judges (Art. 1 (4) FSCA). Through 
a regulation, it is in fact the Federal Assembly which determines the num-
ber of judges (Art. 1 (5), FSCA). As of 30 September 2011, this was set at 
38 ordinary judges and 19 deputy judges. It is also the Federal Assembly, 
meaning both houses of Parliament, which elects the federal judges (Arts. 
168 (1) and 157 (1) a) Const.).

In practice, Parliament tries to adhere to a proportional representation 
of the different linguistic regions, the two Christian denominations and, 
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above all, the main political parties represented in the Federal Assembly. 
As a result, federal judges are always associated with a (major) political 
party (Lienhard et al. 2017: 417–419). When a vacancy occurs, it is the 
political party of the retiring judge which, in principle, selects and presents 
replacement candidates to the Judicial Committee of the Federal Assembly. 
The National Council (lower house) is re-elected every four years; if a 
significant modification in the equilibrium of the political forces takes 
place, the new power balance can be taken into account when one or more 
vacancies appear in the Federal Supreme Court, whence the composition 
of the latter can be adapted to the new order. Ordinary judges and depu-
ties are elected for a six-year period and can be re-elected (Art. 145 Const. 
and Art. 9 (1) FSCA).

It is a peculiarity of the Swiss judiciary system that federal judges are 
elected on a partisan basis, and for a limited time period, by Parliament. 
Cantons follow suit: some even provide for the popular election of judges, 
and the terms can vary from one to as many as ten years, depending on the 
canton.1 Such a judicial system is often little understood abroad, given the 
principle of an independent judiciary. This process is rarely strongly contested 
in theory and is fairly widely accepted in Switzerland, as it is seen to guarantee 
to the citizens that judges will represent the existing, and differing, political 
tendencies or sensitivities in society, at least as represented in Parliament.

According to many authors and even some magistrates, it can give the 
third power—as with the other two—the democratic legitimacy and the 
transparency it needs. Added to this argument is the fact that this system 
is the result of a long tradition and reflects the Swiss conception of democ-
racy. However, the democratic argument loses force with regard to re- 
election, as judges in most cantons and at the federal level are subject to 
re-election at regular intervals (Mahon and Schaller 2013a, b). It is theo-
retically possible that a judge will not be re-elected, and that at the discre-
tion of politicians and without reasons given; this can pose problems in 
terms of judicial independence. One cannot rule out the potential influ-
ence which could be exerted and which could threaten a re-election.

However, while there is no right to be re-elected, in practice, at least 
thus far, re-election has always been the rule and non-re-election the 
exception. Judges are virtually never removed for political reasons. The 
rare cases of a failure to reelect were due to a dysfunction, not politics. 
Thus, despite the theoretical risk to the independence of the magistrates 

1 The only exception is the canton of Fribourg where judges are elected by the cantonal 
Parliament, but since 1 January 2008, for an unlimited period.

 JUDICIAL FEDERALISM AND CONSTITUTIONAL REVIEW IN THE SWISS… 



142 

which the system suggests, in practice such independence has been  relatively 
well ensured until now. In Switzerland, the risks to an independent judi-
ciary are also linked to the small size of the (cantonal, especially in the  
first instance) territories in which magistrates exercise their office. The 
‘cantonalisation’ of the judicial system, and in the cantons, its organization 
into districts, results in an almost complete absence of mobility.

Another peculiarity in recruitment is the absence of initial vocational 
training for becoming a judge in Switzerland, in contrast to the relatively 
extensive training which exists, and is required, abroad. However, for fed-
eral judgeships, Parliament only selects experienced and eminent jurists 
from the ranks of the cantonal judges, though they sometimes also choose 
lawyers or university professors (Lienhard et al. 2017: 418).

Finally, at the cantonal level, cantonal laws sometimes require that 
judges be domiciled in the canton where they exercise their office.

8.2.2.3  The Structure of the Federal Supreme Court
The headquarters of the Federal Supreme Court are in Lausanne (Art. 4 (1) 
FSCA), and the work of the court is organized by the domains of law they 
address. The two divisions which address social law are located in Lucerne 
(Art. 4 (2) FSCA). Currently, there are two public law divisions (each with 
six judges), two civil law divisions (one with five, the other with six judges), 
one criminal law division (five judges), and two social law courts (each with 
five members). They serve as appeals courts to challenge the judgments of 
lower cantonal and federal authorities. Other bodies also exist, with their 
member judges who belong to one of the seven divisions. They include an 
Appeals Commission, composed of three ordinary judges, which decides in 
particular about personnel and transparency issues, and two administrative 
bodies, the Conference of Presidents and the Administrative Commission.

With the exception of the powers—essentially administrative—for 
which the law requires plenary sessions, the Federal Supreme Court exer-
cises its judicial powers through its divisions, which deliberate alone, 
unless one of them proposes to derogate from the case law of one or more 
other divisions, in which case an agreement of that (or those) divisions is 
necessary (Art. 23 FSCA). The law provides that the divisions are consti-
tuted for two years, and as a rule, sit as a three-judge court which is assisted 
by a law clerk (Haller 2016: 154, 155; Lienhard et al. 2017: 415, 416). If 
a case concerns a legal question of principle or if a judge so requests, this 
can be raised to five. A five-judge court is also necessary for appeals against 
a cantonal act which can be subjected to a referendum, as well as cantonal 
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decisions about the admissibility of an initiative or the requirements of a 
referendum (Art. 18 et seq. FSCA).

In principle, court sessions are open; remarkably, this is also true for the 
deliberations as well as voting. However, the law provides for the possibil-
ity of ordering a closed session (Art. 57 et seq. FSCA) (Haller 2016: 155). 
In practice, it is possible to choose a simplified procedure, specifically 
when the decision is to not consider a case (Art. 108 and 109 FSCA), in 
which judges decide unanimously and by circulating material (Art. 58 
FSCA). Open or public deliberations have become rare or very rare.

8.2.3  The Other Federal Courts

As noted earlier, as part of the ‘reforming the judiciary’, and in particular to 
relieve the Federal Supreme Court, the Federal Assembly created new federal 
courts of first instance which had not previously existed: the Federal Criminal 
Court, the Federal Administrative Court, and the Federal Patent Court.

8.2.3.1  The Federal Criminal Court
If the application of the federal criminal law is largely in the hands of the 
cantonal judicial authorities, in the sense that crimes and offenses are in 
principle prosecuted and judged by the cantonal prosecuting authorities 
and courts, there are still certain categories of infractions whose prosecu-
tion and adjudication are the responsibility of the federal authorities 
(namely, the Federal Public Prosecutor and Federal Criminal Court). 
These include crimes committed against federal authorities or members of 
foreign states, offenses related to the use of explosives or toxic gases, and 
crimes and offenses related to forging money. They also include falsifying 
watermarks, stamps, or official titles used by the Confederation, genocide 
and crimes against humanity, war crimes, crimes against the state and 
national defense, crimes which go against the will of the people and the 
public authorities, and other matters (see the list of offenses listed in Art. 
23 and 24 Criminal Procedure Code).

As the first instance, the Federal Criminal Court therefore judges crimi-
nal cases which fall within the purview and competence of the Confederation; 
its decisions can then be appealed to the Federal Supreme Court.

The Federal Criminal Court has its seat in Bellinzona and is composed 
of 15–35 ordinary judges who are elected by the Federal Assembly. As per 
a parliamentary order of 13 December 2013, there are currently 16 ordi-
nary judges and three deputies serving on this court.
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8.2.3.2  The Federal Administrative Court
On 1 January 2007, the Federal Administrative Court replaced the 30 or 
so federal administrative appeals boards that had previously existed. They 
had been responsible for reviewing, on appeal, the application of federal 
administrative law in their specific area of competence.

Generally speaking, it is the responsibility of the cantonal administra-
tions to apply federal administrative law. Thus, to take the example of road 
traffic, cantonal offices are responsible for applying the federal laws regard-
ing car registration. By having the cantons administer federal substantive 
law, the Confederation had thus been—and is—able to avoid setting up 
and maintaining a ponderous network of federal offices. In various 
domains, it has been satisfied with maintaining a relatively small adminis-
trative apparatus that in essence supervises the application of federal sub-
stantive law by the cantons.

In some areas, however, the federal legislature has chosen to entrust the 
application of federal administrative law not to the cantons but to a spe-
cific federal administrative unit which is created and set up to this end. 
This is the case, for example, in asylum law, where the decisions about 
applying the federal laws on asylum are taken by a federal entity, the State 
Secretariat for Migration (SEM, formerly the Federal Office for Refugees 
and then the Federal Office for Migration). This is also the case in a num-
ber of other, quite disparate domains, including applying customs, nuclear 
energy, and organ transplantation laws and regulations.

However, in matters of federal administrative law, litigation is orga-
nized following a distinction related to competencies. Thus, when federal 
administrative law is applied in a given field by a cantonal instance, then 
recourse is first sought in that canton’s administrative court. Only then, 
insofar as a further appeal is admissible, does it go to the Federal Supreme 
Court. But if federal administrative law is implemented through an admin-
istrative authority of the Confederation, then the appeal is to a federal 
judicial authority, which since 2007, is the Federal Administrative Court. 
In this new Court, competencies previously scattered among specialized 
appeals boards have been concentrated in a single appellate authority of 
first instance.

As long as the law does not preclude the possibility, decisions of the 
Federal Administrative Court may be appealed to the Federal Supreme 
Court (Art. 1 (2) FACA). The Federal Administrative Court has its seat in 
St. Gallen, and is composed of 50–70 judges who are elected by the 
Federal Assembly. As per a parliamentary order of 17 June 2005, there are 
currently 65 judges serving on this court.
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8.2.3.3  The Federal Patent Court
The Federal Patent Court Law came into force on 1 March 2010. This 
Court rules as the first instance of the Confederation in matters of patents, 
replacing the cantonal courts which previously had competence in this area.

The Federal Patent Court has its seat at the Federal Administrative 
Court. It is composed of two ordinary judges and 41 deputy judges who 
must have technical training, meaning that 28 non-permanent judges pos-
sess technical training and 13 have legal training. All of them have proven 
knowledge of patent law, and all are elected by the Federal Assembly.

8.2.4  Judicial Organization in the Cantons

The cantons have a great deal of autonomy in terms of judicial organiza-
tion. With the exception of the federal courts just discussed, all Swiss judi-
cial authorities do indeed proceed from cantonal law.2 However, what 
characterizes this cantonal judiciary organization is its extreme diversity 
from canton to canton. This is not only a horizontal diversity between 
cantons but also vertical: one has to distinguish, in each canton, between 
the civil, criminal, and administrative jurisdictions.

The Swiss Constitution expressly states that the cantons ‘are responsi-
ble for the organization of the courts and the administration of justice in 
civil matters’ (Art. 122 (2) Const.), and the same is true for jurisdiction in 
criminal cases (Art. 123 (2) Const.). The Swiss Constitution does not 
expressly state the same for administrative matters, but jurisdiction here is 
based similarly on the organizational autonomy of the cantons. The orga-
nization of the cantonal judicial authorities includes the questions of ter-
ritorial jurisdiction, the conditions of appointments and remunerations of 
the judges, and the finances and the overseeing of the management of 
courts (Tophinke 2013: 273, 274; Lienhard et al. 2017: 419).

For civil and criminal matters, cantons generally have two authorities at 
their disposal in their judicial organization. The judicial system is often 
organized into lower courts, constituted by district or region, depending 
on the canton, and a single superior instance, usually called the Cantonal 
Court. In administrative matters, the application of cantonal administra-
tive law is generally the responsibility of the cantonal administration and 
its departments. Their activities and decisions are usually overseen by the 

2 One should also note the exception of military courts and military jurisdiction, both 
under federal law; they are not addressed further here.
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higher cantonal administrative court, which is the final cantonal instance 
before appealing to the Federal Supreme Court.

8.3  constItutIonal JurIsdIctIon: an extensIve 
revIew wIth a notable excePtIon

The so-called in Switzerland ‘constitutional jurisdiction’ (constitutional 
justice) is well developed and combines different types of constitutional 
review (Auer 1983).

Different types of constitutional review are generally identified. It is 
either centralized in the hands of a (supreme or constitutional) court or 
decentralized (Cappelleti 1970). It should also be noted that an abstract 
constitutional review occurs in the absence of a concrete case of applica-
tion. The Court simply reviews the constitutionality of norms and these 
will either not come into force or be repealed. By contrast, concrete con-
stitutional review takes place when an individual decision is based on 
potentially unconstitutional legislation and the court conducts a prelimi-
nary review of the legal norm.

Paradoxically, and despite the worldwide enlargement of constitutional 
justice (Hertig Randall 2010: 221 et seq.), there has been a notable excep-
tion in Swiss law with respect to a category of legal norms: federal laws. 
Indeed, even if they are unconstitutional, federal laws must be applied by 
courts and authorities. With the exception of this limitation, all state acts 
(promulgated in the form either of federal statutes, ordinances, and 
decrees or decisions), whether adopted by federal, cantonal, or municipal 
authorities, are subject to constitutional review.

To outline the main aspects of constitutional justice in Switzerland, we 
therefore first examine it from the perspective of legal instruments (Sect. 
8.3.1). Then we will examine the peculiarity of having an absence of review 
of federal laws (Sect. 8.3.2).

8.3.1  Legal Instruments Subject to Constitutional Review

As mentioned, other than federal laws (Art. 190 Const.), all legal instru-
ments are subject to constitutional control. Nevertheless, the type of 
review is not always the same. Two forms of instruments must be distin-
guished. First, there are ‘legal rules’ which express binding, abstract, and 
general norms. Such legal rules can be adopted by the Parliament (statutes 
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or ordinances) or by the Executive (ordinances or decrees) at the federal 
or cantonal level. These legal acts form the legislation. Second, the scope 
of some legal instruments can be limited to individual and concrete cases, 
which are then the ‘decisions’. Public authorities, such as public adminis-
tration or the judiciary, can adopt decisions. To look more precisely at 
consequences on the question of constitutional justice, we will start with 
the federal regulations. After that, we will consider the cantonal law and 
finally we will briefly look at decisions.

8.3.1.1  Federal Regulations
Federal legal rules can be adopted in the form of statutes and federal ordi-
nances, which are adopted by the Parliament (statutes and ordinances), 
the Executive (ordinances), or the department and offices of the federal 
public administration (ordinances). The sources of review are the Federal 
Constitution but also international law. However, not all appellants have 
the possibility of invoking all the provisions of the Federal Constitution, as 
will be seen.

A concrete constitutional review of federal legal acts is undertaken only 
when they are applied. This means that when the Federal Council or 
another federal authority adopts an ordinance contrary to the Constitution, 
individuals can only challenge the unconstitutional act in the framework of 
a specific case. In other words, other than in cases of action taken by can-
tons (see below), there is no ‘abstract constitutional review’ for federal 
legal rules, at least not one at the disposal of individuals.

Such a conception of constitutional review was adopted in 1874 in the 
first Federal Judicial Organization Act, and remained unquestioned. This 
option was not questioned either when a new Federal Judicial Organization 
Act was adopted in 1943, or in the latter’s replacing FSCA of 2005. 
However, as already mentioned, there is an exception to this absence of 
abstract review of federal (non-statutory) acts. Cantons can appeal to the 
Federal Supreme Court (the formerly so-called public law claim) by claim-
ing that a non-statutory act violates the Federal Constitution, in particular 
that it violates the division of powers between the Confederation and the 
cantons, thus encroaching on cantonal competencies. Through this form 
of appeal can cantons trigger an abstract constitutional review of federal 
acts by the Federal Court (Art. 189 (2) Const.). In this framework, the 
Federal Supreme Court does verify the constitutionality (and legality) of 
federal ordinances. In such cases, the Federal Supreme Court generally 
shows considerable restraint. If the ordinance is based on legislative dele-

 JUDICIAL FEDERALISM AND CONSTITUTIONAL REVIEW IN THE SWISS… 



148 

gation, the Federal Court limits itself to verifying that the author of the 
ordinance remained within the framework and limits of the delegation. 
Furthermore, insofar as the law does not authorize the delegate to dero-
gate from the Constitution, the Federal Supreme Court reviews the con-
stitutionality of the ordinance (for the formula generally used by the 
Federal Supreme Court see, e.g., the Decision of the Federal Supreme 
Court of 22 December 1978: ATF 104 Ib 412, 420, 421).

Let us add here that the constitutional review is not only concentrated 
in the hands of the Federal Supreme Court but also decentralized, mean-
ing that any federal or cantonal authority which is responsible for applying 
federal legislation in a given case must—or at least may—refuse to apply it 
if they consider it contrary to the Federal Constitution. The question of 
constitutionality may thus be raised at any stage when applying the legal 
rules and before any authority. In the end, this question can even be 
brought to the Federal Supreme Court in principle by ordinary means of 
appeal (whether in civil, criminal or public law matters).

8.3.1.2  Cantonal Law
The review of cantonal legislation is significantly more extensive than for 
federal legal rules in two respects. The review can be abstract as well as 
concrete and, in both cases, is available to individuals. It should be empha-
sized, however, that the Federal Supreme Court refuses to review—in 
principle—the cantonal constitutions, on the grounds that these have 
already been controlled by the Federal Assembly (Art. 172 (2) Const.) 
(Mahon 2014: 110, 111).

Concerning the sources of the review, it is first of all based on the 
Federal Constitution and on international law as well. There is also a con-
formity control with cantonal constitutional law or at least with certain 
parts of cantonal constitutional law. It must be added that the cantonal 
norms have to be in conformity with the federal law (see below).

The constitutional review of cantonal norms is decentralized, meaning 
it applies to all the procedures applying these norms. When applying a 
cantonal norm in a concrete case, all authorities, administrative or judicial, 
must—or at least can—refuse its application if they consider it contrary to 
the Federal Constitution. For example, an administrative court of a canton 
will thus refuse to apply a tax law if it considers it contrary to the principle 
of equality (Art. 8 (1) Const.) or refuse to apply a cantonal law on trade if 
it deems it contrary to economic freedom (Art. 27 Const.).
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The constitutional review of cantonal norms can also be abstract. 
Indeed, unlike federal acts, a cantonal or municipal act enforced can be 
appealed for violation of the Constitution outside any cases. In such a 
hypothesis, the appeal is brought directly before the Federal Court, which 
judges in principle as the sole and unique body. The review is therefore 
‘concentrated’. However, the cantons are also free to establish a constitu-
tional court which can review all the laws and ordinances of the canton 
(Bolkensteyn 2014). Some cantons have done so, including the canton of 
Jura (Art. 104 Constitution of Jura), the canton of Vaud (Art. 136 
Constitution of Vaud), the canton of Graubünden (Art. 55 Constitution 
of Graubünden), and the canton of Geneva (Art. 124 Constitution of 
Geneva). The cantons of Nidwalden and Zurich provide such review to a 
more limited extent (without control of the laws). In such cases, the indi-
viduals must first appeal to the cantonal authority and then, on review, 
take the case to the Federal Supreme Court. An appeal against a cantonal 
law must be sent to the Federal Supreme Court within 30 days of publish-
ing the cantonal act. Once this period has elapsed, the legal norms can no 
longer be reviewed in an abstract manner, but it can still be controlled in 
an application case (concrete control). However, the abstract control does 
not prevent—with exceptions—the entry into force of the norm.

As cantonal law is applied by the cantons, there is a general right of 
review in the cantonal judiciary. The remedy must be appealed to in the 
framework of the application of the norm. Indeed, in concrete cases, when 
two legal norms are in conflict, the judiciary must determine which one 
prevails and apply it. Such a power has been derived from the principle 
that federal laws break cantonal law (Art. 49 Const.) (Mahon 2014: 
141–143). Cantons are obliged by federal law to have courts of second 
instance, meaning cantonal courts or upper courts, and decisions they take 
can be brought to the Federal Supreme Court if they apply a cantonal 
norm that violates the Federal Constitution or a constitutional right, by an 
ordinary means of appeal (appeal in civil matters and appeal in criminal 
matters will however be rather rarer than appeal in matters of public law 
insofar as there are none or only few cantonal statutes in these fields). If 
none of these ordinary appeals are possible, the legislator has created a 
subsidiary constitutional appeal (Art. 113 FSCA) for which three condi-
tions must been fulfilled: the decision emanates from a cantonal authority 
of last instance, the appellant invokes a ‘violation of constitutional rights’, 
and the appellant must prove a ‘legal interest’ (Art. 113 to 116 FSCA).
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The means of appeal to review a cantonal legal act by the Federal 
Supreme Court, without any application, is always the public law remedy 
(Art. 82b (b) FSCA).

8.3.1.3  Decisions Taken by Federal or Cantonal Authorities
Administrative authorities and the judiciary make decisions in which legal 
rules are applied. Their common feature is that they concern an individual 
and specific case, and all levels—federal, cantonal, and local authorities—
can make such decisions. They are the last category to be considered under 
this section.

Such legal instruments are subject to reviews of their constitutionality 
regardless of the legal norm on which they are based. It is alleged that the 
decision itself is violating the Constitution. In other words, it is how the 
law is applied which is—supposedly—contrary to the Constitution and 
not the legal norm on which the decision is based. Unlike the decision, the 
legal norm can be entirely in accordance with the Constitution.

The remedies for the constitutionality review against such acts are those 
applied in general. As far as the Federal Supreme Court is concerned, as 
the last instance, the remedies (civil matters, criminal matters, public law 
matters or subsidiary constitutional appeal) depend on the subject. Appeals 
are directed either against the cantonal court, the Federal Administrative 
Court, the Federal Criminal Court or another federal authority (Haller 
2016: 153). Nevertheless, individual decisions taken by the Federal 
Assembly ( e.g. concerning the validity of a popular initiative) are excluded 
from the constitutional review despite the fact that it creates a conflict with 
the guarantee of access to the courts guaranteed by the Swiss constitution 
in Article 29 (Haller 2016: 263).

8.3.2  A Breach of the Rule of Law: The Case of Federal Laws 
(and of International Law)

Article 190 of the Federal Constitution provides that ‘the Federal Supreme 
Court and the other judicial authorities must apply the federal acts and 
international law’. Known as the ‘immunity clause’ of federal laws, the 
constitutional provision limits the constitutional review of legal norms in 
Switzerland. It implies that federal statutes adopted by the Federal 
Assembly, having found the endorsement—explicit or tacit—of the Swiss 
people, have to be applied even when they have no constitutional basis or 
are in conflict with the Federal Constitution. That being said, the Federal 
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Assembly must respect the Federal Constitution when adopting laws. To 
understand better the scope of such a limitation, we will briefly evoke the 
reasons behind it and question this breach in the Swiss constitutional jus-
tice. We will thereafter describe the extent of the notion of ‘immunity’ and 
will finish by presenting its mitigated effect due to international law.

8.3.2.1  Reasons and Questions on the Breach
This rule also applies to international laws. In this case, it is motivated by 
the concern of ensuring the international credibility of Switzerland. To 
put it another way, once an international law has been validly adopted, the 
binding rules resulting from international obligations must be respected.

The reason for limiting the constitutional review in Article 190 Const. 
is founded in concepts of separation of powers and direct democracy. The 
constituent power of 1874 made these two principles prevail over the idea 
of complete judicial control of legal norms. In short, the idea was that a 
federal law should rarely be contrary to the Constitution. Most often, it is 
the opinion of the sense of the Constitution which varies according to 
interpretations. Finally, there was also no reason to prefer the interpreta-
tion of a court to that of Parliament. Such a vision of the constituent 
power in 1848 occurs at a time where there were very few legislative pow-
ers and therefore federal laws.

Nevertheless, the immunity of federal laws has always been debated, and 
the question of whether it (still) has a raison d’être remains controversial today. 
While many legal scholars advocate to enlarge the constitutional review to 
federal laws, the political authorities have always been opposed to it, at least in 
their majority. Two motions in 1923 and 1924 and a popular initiative in 
1939 were rejected. At the time of the total revision of the Swiss Constitution, 
the Federal Council proposed—in the project on the ‘reform of the justice 
system’ (Federal Council 1997: 652)—to abrogate, at least partially, such a 
rule of immunity of the federal laws but the Federal Assembly did not agree. 
The Federal Council once again proposed a partial lifting of the immunity of 
federal laws in the framework of the reform of financial equalization and divi-
sion of powers between the Confederation and the cantons (the so-called 
“RPT reform” (for “Réforme de la  péréquation et de la répartition des 
tâches”), Federal Council 2002: 2155). The cantons, and only they, would 
have had the opportunity to challenge federal laws affecting their sphere of 
jurisdiction, but this proposal too was rejected by Parliament. Two more 
recent parliamentary interventions proposing the repeal of Article 190 Const. 
have also suffered a similar fate (Report of the National Council’s Legal Affairs 
Committee 2011: 6707–6724; Federal Council 2011: 6995–7000).
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This notable exception inside the constitutional justice seems thus 
deeply entrenched in the Swiss constitutional beliefs and shows a certain 
contradiction with the idea of constitutional state, in which all legal norms 
must absolutely be adopted in conformity with the constitution and be 
reviewed by an independent court. It is now appropriate to consider more 
specifically the scope of this concept of ‘immunity’.

8.3.2.2  The Scope of the Notion of ‘Immunized’ Legal Norms
As stated in Article 190 Const., it is federal laws and international law 
which are immunized. Considering federal laws, this applies to both ordi-
nary and urgent laws (Art. 165 Const.; Mahon 2014: 275). Other legisla-
tive instruments are not open to review by the Federal Supreme Court.

Indeed, as already mentioned, the cantonal constitutions are also immune 
against the (federal) constitutional review. Such an interpretation has been 
developed in the case law of the Federal Supreme Court, which often argued 
that cantonal constitutions are guaranteed by the Federal Assembly (Art. 51 
(2) Const.). This Supreme Court jurisprudence is often criticized by legal 
scholars (Grisel 1996; Töndury 2004). They consider that the review exer-
cised by the Federal Assembly is too summary to bind the courts. The 
Federal Court has remained unmoved by this critique and continues to 
refrain from checking whether cantonal constitutions are in conformity with 
federal law. However, it must be noted that the Court has exceptionally 
agreed to check the conformity of the cantonal constitution with the rules of 
federal law that were adopted after the granting of the Federal Parliament’s 
guarantee. In such a case, it is not likely to disavow the Federal Assembly (see 
Decision of the Federal Supreme Court of 18 Mai 2004: ATF 131 I 126, 
130, where the Federal Court notes, despite the almost unanimous criticism 
among Swiss legal scholars, that there is no need to change the case law).

In addition, when a legal norm inferior (e.g. an ordinance or a cantonal 
decree) to a federal law, in the hierarchy of norms, repeats or applies an 
unconstitutional legal rule found in an immunized act (e.g. federal law), 
the former is also covered by this immunity clause. It is therefore an indi-
rect effect—a reaction, in a way—of this immunity. Indeed, the Federal 
Court has considered that such a norm is not controllable, because here 
the review would relate, indirectly, to the immunized act and would come 
up against the immunity clause. Such is the case of a federal ordinance, 
adopted by the Federal Council or the Assembly, which repeats or exe-
cutes the solution chosen by the federal legislators (Mahon 2014: 329, 
330; Haller 2016: 261).
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8.3.2.3  The Mitigated Effects of the ‘Immunity Clause’ 
and the Relationship Between National and International Law

If the immunity clause of federal laws is not ready to be questioned by the 
political authorities, it has been, however, subject to various attenuations.

The first of these temperaments is that the enforcement authority can, 
while applying the law, criticize it and even invite the legislator to modify 
the provision in question. In other words, to use the German adage often 
used to illustrate this aspect, Article 190 provides an Anwendungsgebot but 
not a Prüfungsverbot—an application directive but not a prohibition on 
scrutinizing it (see Decision of the Federal Supreme Court of 11 December 
1996: ATF 123 II 9).

Another form of mitigation of the rule of immunity of federal laws is 
related to the principle called ‘interpretation in conformity with the 
Constitution’. Concretely, when a law is open to more than one interpre-
tation, the implementing authority gives the preference to the one com-
patible with the Constitution. Such a margin of discretion can only go so 
far in an attempt to give a norm a constitutional content, as the authority 
cannot deviate from the clear text of a legal norm (see Decision of the 
Federal Supreme Court of 12 July 1993: ATF 119 Ia 241).

Third temperament to the rule of immunity is the fact that a new consti-
tutional provision prevails, if it is sufficiently precise, over an earlier statute. 
This is logical, as far as prevails the subsequent decision of an organ endowed 
with a greater legitimacy (the constituent) than that of the legislator.

To conclude on the question of the immunity rule, it must be noted that 
Article. 190 Const. does not answer the question of which rule prevails in 
the event of a conflict between a provision of a federal—immunized—law 
and that of an international treaty—which benefits from the immunity clause 
provided in Article 190 Const. as well. On this question, Article 5 (4) Const. 
entrenches the principle of the primacy of  international law. It means that a 
provision of an international treaty prevails on a domestic law provision. This 
rule must be underlined. Indeed, the Federal Supreme Court has admitted, 
in some cases, to review federal laws in light of the international law of the 
European Convention of Human Rights or the UN Covenants (Hertig 
Randall 2010: 248 et seq.). Such a test is known as the ‘control of conven-
tionality’, skirting around the limit of the constitutional review of Swiss laws.
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Attribution 4.0 International License (http://creativecommons.org/licenses/
by/4.0/), which permits use, sharing, adaptation, distribution and reproduction 
in any medium or format, as long as you give appropriate credit to the original 
author(s) and the source, provide a link to the Creative Commons license and 
indicate if changes were made.

The images or other third party material in this chapter are included in the 
chapter’s Creative Commons license, unless indicated otherwise in a credit line to 
the material. If material is not included in the chapter’s Creative Commons license 
and your intended use is not permitted by statutory regulation or exceeds the 
permitted use, you will need to obtain permission directly from the copyright 
holder.
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